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[CROWE CASE RESERYED.] 

THE QUEF~ ~. INSTAN. 

The prisoner, a woman of full age’and without any means of her own, lived 

with and was maintained by the deceased, her ~,unt, a woman of seventy-three. 

No one lived with them. For the last ten days of her Hfe the deceased 

suffered from a d’~sease which prevented her from moving or doing anything to 

procure assistance; during this time the l~rl~oner lived in the house and took 

in the food supplied by the tradesmen, but aplzh’~ntly gave none of i~ to the 

deceased, nor did she procure for her any medical or nurci~g attendance, or 

inform any one of the condition of the deceased, although she had abundant 

opportunity to do so. No one but the prt~nor had any knowledge of the 

condition of the deceased prior to her death, which was~ubstantially accelerated 

by want of food, nursing, and medical attendance :w 
.Bald, that a duty was |reposed upon the I~iaoner under the circumstances t~ 

supply the deceased with sofl~cient food to maintain life, and that, the death of 

the deceased having been accelerated by the neglect of such duty, the prisoner 

was properly convicted of manflaughter. 

Cas~ stated by Day, J. 
Kate Instan was tried before me at the last assizes for the 

county of Worcester upon a charge of feloniously kiLUng one 
Ann Hunt. The prisoner, who is between thirty and forty years 
of age and unmarried, had no occupation and no means of her 
own of living. She was a niece of the deceased. 

At the time of the committal of the alleged offence, and for 
¯ some time previous thereto, she had been living with. and had 
been maintained by the deceased. Deceased was & woman of 
some seventy-three years of age, and nntiI~ a few weeks before 
her death was healthy and able to take care of herself. She was 
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possessed oJ~ a small life i~come, and had in the house in which 

she lived some little furniture, and a few other articles of trifling 

value. The two women lived together in a house taken by the 

decease; no one lived with them or in any way attended to 

them- 

The deceased shortly before her death sufl’ered from gangrene 

in the leg, which rendered her during the last ten days of her 

life quite unable to attend to herself or to move about or to do 

anything to procure ~assistance. No one hut the prisoner had 

previous to the death any knowledge of the condition in which 

her aunt thus wa~ The prisoner continued to live in the house 

at the cost of the deceased, and took in the food supplied hy the 

tradespeople.: but does not appear to have given any to the 

deceased, and she certainly did not give or procure any medical 

or nursing attendance to or for her, or give notice to any 

neighbour of her condition or wants, although she had abundant 

opportunity and occasion to do so. 

The ])edy of the deceased was on August 2, while the prisoner 

was ~ living iu the house, ~.ouud much decomposed; partially 
dressed in her day clothes, and lying tmrtly ou-the ground and 

partly prone upon the bed. The death probably occurred from 

four to seven days before August 3, the date of the post-mortem 

examination of the body. The cause of death was exhaustion 

caused by the gangrene, hut sut~stantially accelerated by neglect, 

want of food, of nursing, and of medical attendance during 

several days previous to th~ death. All these wants could and 

would have ]~en supplied if any notice of the condition of the 

deceased had been given hy the prisoner to any of the neigh- 

bouts, of whom there were several living in adjoining houses, or 

to tl~.e relations of the deceased, who lived within a few miles. 

It was proved that. the prisoner, while the deceased must have 

been just about dying, had conversations with neighbours about 

the deceased, but did not avail herself of the opportunities thus 

at~orded of disclosing the condition in which she then wa~ 

At the close of the case it was objected on behalf of the 

prisoner, that there was no evidence of any legal duty such as 

would hind _the prisoner to give or to procure any food, or nursing, 

or attendance to or for the deceased, or to give any notice to any 
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one that such was required. I thought it better not to stop the 

case, but to leave it to the jury to say whether, having regard 

to the circumstances under which the prisoner lived with the 

deceased, mad continued to occupy the house, a~d to take the 

food provided at the expense of the deceased, while the deceased 

was, as she knew, unable to communicate with any other person 

and thus to procure necessaries for herself, the prisoner did or 

did not impliedly under~ke with the deceased either to watt 

upon and attend to her herself, or to communieste to perso~s 

outside the house the knowledge of her helpless condition ; and 

I told them that if they came to the conclusion that she did so 

undertake, and that the death of the deceased was substantially 

acceler~ted by her failure to carry out suoh undertaking, they 

might find the prisoner guilty of manslaughter, but that other- 

wise they should ac~luit her. The jury found the prisoner guilty. 

If the facts above stated do not afford evidence of the existence 

of any suc~h undertaking or duty, then the convietion is to be 

quaahed ;, if otherwise, it is to stand. 

V~he//, for the prisoner. There was no legal duty imposed 

upon the prisoner to provide food or attendance for the deceased 

during the last ten d~ys of her life; there vms certainly no such 

duty before that time, for the deceased was the head of the 

household and able to help herself. Such a duty as is here 

sought to be enforced can only arise by ~irtue of a statute or a 

contract, or at common law. It must be conceded that there was 

no statutory duty, neither was there any duty at common law ; 

there is no authority for the existence of any such common law 

duty in the case of a person of full age; in such a case the duty 

can only arise in respect of an undertaking, express or implied. 

In ~ v. ~ (1), it was held to be an indictable offence to 

refuse or neglect to provide su~cient food, bedding, &o., to au 

infant of tender years, unable to provide for and take care of 

itself, whom a man was obliged by duty or contract to provide 

for; but the decision was in terms confined to such cases, and 

the indictment was held to be defective in not stating the 

to t~ of tende~ years and unable to provide for itself. In ~y. v. 
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~ep~erJ (1), it was held that there was no duty upon s woman 

to procure a midwife for her daughter, a gi~l o$ eighteen, and 

that she could not be convicted of manslau~htoz for omittiug to 

do so. In ~ judgment, Erie, 0.~., says: "Here the girl wus 

beyond the age of childhood, and was entirely emancipated." 

In the case of a porson of full age such a duty may indeed arise 

out of an express or implied undertaking : ~3. v. M~rrio~ (9.), 
where a man was convicted of the manslaughter of an elderly 

and infirm woman, whom he had taken home to live in his house, 

promising to make her happy and comfortable. In s~ing up 

in that case, Patteson, J., said: "The cases which have happened 

of this description have been generally cases of children and 

servants, where the duty was apparent. This is not such a 

case; but it will be for you to say whether, from the way in 

which the prisoner ~ her, he had not .~y way of contract, 

in some way or other, taken upon him the performance of that 

duty which she, from age and infirmity, was incapable of doing:’ 

~u the present case there was no evidence of any contract or 

undexe~king by the prisoner to take caw of her aunt, though no 

doubt she was under a moral obli~tion to do so. 

[I~a~, J. ~Yhy should not a contract be implied from 

such circumstances as those in this case 7 Suppose two people 

agreed to live- together for their mutual benefit, would not the 

mere fact of their living together be evidence from which an 

undert~ing might ~e im]~lied ?] 

[0AVE, J. ~Vben the prisoner took in food paid for with the 

deceased’s money, she had no right to apply it all for he~ own 
use. Did she not then undertakea duty towe~ds the deceased ?] 

Not by way.of contract so as to raise a legal duty; it was 

,~othing more th~ a duty of imperfect obligation. 

Lolu) ~OLEe~D~E, C.J. We are all of opinion that this con- 

viction must be affirmed. It would not be correct to say that 

every moral obligation involves a l~gal d~tty; but every legal 

duty is fouuded on a moral obligation. A legal common law 

duty is nothing else than the enforcing by law of that which isa 

moral obligation without legal enforcement.~ There can be no 

(~) L. & C. ~. (~) 8 O. ¯ P. ~. 
Yo;~. I. 1993. 2 K 2 
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question in this case that it was the clear duty of the prisoner to 

impart to the d~ so much as was necessary to sustain life 

of the food which she ~om time to time took in, aud which was 

l~id for by the deceased’s own money for the purpose of the 

ma~tenance of herself and the l~risoner; it w~s only through 

the instrumentality of the prisoner timt the deceased could get 

the food. There was, therefore, a common law duty imposed 

upon the prisoner which she did not discharge. 

Nor can there be any question that the f~ure of the prisoner 

to discharge her legal duty at least accelerated the death of the 

deceased, if it did not actually cause it. ~[~nere is no case 

directly in point; but it would be a slur upon and a discredit to 

the administration of justice in this country if there were any 

doubt as to the legal principle, or as to the present case being 

within it. The prisoner was under a moral obligation to the 

deceased from which arose a legal duty towards her; that legal 

duty the prisoner has wiifully and deliberately left uniter- 

formed, with the consequence that there has been an acceleration 

of the death of the deceased owing to the non-performance of 

that legal duty. It is uxmecessa~ to say mo~e Chau that upon 

the evidence this conviction was most’proparly arrived at. 

and Coxa~s, JJ., eoncuned. 

W. J. B.. 


