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The Legal Framework 

1. The ingredients of the offence of gross negligence manslaughter are set out in R_=. 

v. Adomako [1995] 1 A.C. 171. The Crown must establish: 

(1) That there was a duty of care owed by the accused to the deceased; 

(2) That there was a breach of that duty by the accused; 

(3) That the breach resulted in death (causation); 

(4) That the breach is to be characterised as gross negligence and therefore a 

crime. 

In determining whether there has been a breach of the duty the ordinary civil law 

of negligence applies. The test is objective. It is the failure of the accused to 

reach the standard of the reasonable man placed in the position of the accused. 

o An accused is not negligent if he acts in accordance with a practice accepted at 

the time as proper by a responsible body of professional opinion skilled in the 

particular activity in question, even though there is a body of competent 

professional opinion which might adopt a different technique. (The ’Bolam test’, 

after Bolam v.Friern Hospital Management Committee [1957] 1 W.L.R. 582 at 

587.) 

4. The breach of duty may arise by reason of an act or an omission. 

o If there has been a breach it is essential to show that the breach was a cause of the 

death. It is to be noted that the breach need not be the sole cause of death or even 

the main cause of death. It is sufficient for it to be an operating cause, that is, 

something which is not de minimis. 

6. In Adomako, Lord Mackay of Clashfern L.C., describing the test for gross 

negligence, stated: 
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’... the ordinary principles of the law of negligence apply to ascertain whether or 

not the defendant has been in breach of a duty of care towards the victim who 

has died. If such a breach of duty is established the next question is whether the 

breach of duO~ caused the death of the victim. If so, the juty must go on to 

consider whether that breach of duty should be categorised as gross negligence 

and thereJbre as a crime. This will depend on the seriousness of the breach of 

duty committed by the defendant in all the circumstances in which the defendant 

was placed when it occurred. The ju~y will have to consider whether the extent to 

which the defendant’s conduct departed J?om the proper standard of care 

incumbent upon him, invoh,ing as it must have clone a risk of death to the patient, 

was such that it shouM be judged criminal.’ 

7. The test was affirmed by the Court of Appea! in R. v. Amit Misra~ R. v. Rajeer 

Srivastova [2004] E.W.C.A. Crim. 2375: 

’In our judgment the law is" clear. The ingredients of the offence have been 

clearly defined in Adomako...The hypothetical citizen, seeking to know his" 

position, would be advised that, assuming he owed a duty of care to the deceased 

which he had negligently broken, and that death resulted, he would be liable to 

conviction for manslaughter, if on the available evidence, the juo~ was satisfied 

that his negligence was gross. A doctor would be told that gross’ly negligent 

treatment of a patient which exposed him or her to the ris’k of death, and caused 

it, would constitute manslaughter." 

8. In Adomako, Lord Mackay went on to say: 

’The essence of the matter which is" supremely a jury question is whether, having 

regard to the risk of death involved, the conduct of the defendant was so bad in 

all the circumstances as to amount in their judgment to a criminal act or 

omission.’ 

9. The conviction t%r gross negligence manslaughter was confirmed in the case of 

Adomako. The evidence revealed that the appellant had failed for eleven minutes 
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or so to identify the cause of the patient’s respiratory difficulty as a dislodged 

endothroceal tube. Other means of restoring the supply of oxygen were 

frantically tried but the simple and obvious procedure of re-attaching the tube 

was not performed, something that, according to expert evidence, would have 

been done by a competent anaesthetist within thirty seconds of observing the 

patient’s difficulty. The expert evidence called on behalf on the prosecution was 

to the effect that the standard of care was ’abysmal’ and ’a gross dereliction of 

care’. 

10. Thus for the purposes of liability the test is objective. The Adomako test does 

however require the jury to decide that the conduct of the accused was so bad 

that it ought to be stigmatised as a crime ’in all the circumstances in which the 

defendant was placed when the breach of duty occurred’. This enables account to 

be taken of all the circumstances and their likely effect on the actions of a 

reasonable man. 

11. Unlike states of mind such as recklessness and intention, negligence does not 

presuppose any particular state of mind on the part of the accused. It is a standard 

that reflects fault on his part. The main feature distinguishing negligence t?om 

intention and recklessness (as it is commonly understood) is that there is no 

requirement that the accused should foresee the risk that the actus reus might 

occur. Negligence involves an objective assessment of an objectively 

recognisable risk. Evidence as to the accused’s state of mind is not a pre-requisite 

of a conviction (see Attorney General’s Re/~rence (No. 2 Of 1999) [2000] 2 

Cr.App.R. 207, CA). 

12. In R. v. Prentice [1994] Q.B. 302 the Court of Appeal, with.out purporting to give 

an exhaustive definition, considered that proof of any of the following states of 

mind may properly lead a jury to make a finding of gross negligence: 

(1) Indifference to an obvious risk of death; 

(2) Actual foresight of the risk of death coupled with an intention 

nevertheless to run it; 
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(3) An appreciation of the risk of death coupled with an intention to avoid it 

but also coupled with such a high degree of negligence in the attempted 

avoidance as the jury consider justifies conviction; 

(4) Inattention or failure to advert to a serious risk of death which goes 

beyond mere inadvertence in respect of an obvious and important matter 

which the defendant’s duty demanded he should address. 

13. The effect of the above authorities may be summarised as follows: 

The starting point of any consideration of gross negligence manslaughter 

is the decision of the House of Lords in Adomako; 

(2) The essence of the matter which is supremely a jury question is whether, 

having regard to the risk of death involved, the conduct of the accused 

was so bad in all the circumstances as to amount in their judgment to a 

criminal act or omission; 

(3) Although there may be cases where the defendant’s state of mind is 

relevant to the jury’s consideration when assessing the grossness and 

criminality of his conduct, evidence of state of mind is not a pre-requisite 

to a conviction for manslaughter by gross negligence; 

(4) A defendant who is reckless, in the ordinary sense of the word, may well 

be more readily tbund to be grossly negligent to a criminal degree; 

(5) Failure to advert to a serious risk going beyond mere inadvertence in 

respect of an obvious and important matter which the accused’s duty 

demanded he should address is one possible route to liability; 

(6) The accused can only be guilty of gross negligence manslaughter if the 

jury is satisfied that his conduct fell sufficiently short of what a 
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reasonable man would have done placed as the defendant was, and that 

the conduct should be condemned as a crime. 

14. It seems to be clear that the situation in which the accused found himself nmst be 

taken into account when determining liability and this will include a 

consideration of such matters as the experience of the accused and the difficulties 

under which he was acting when he did the act or made the omission of which 

complaint is made. 

15. Support tbr the proposition that the situation in which the accused found himself 

may be taken into account when deciding whether the negligence should be 

judged criminal and, for that matter, whether there is a realistic prospect of 

conviction, is to be found in Prentice. The accused were doctors. They 

administered two injections to a patient, without checking the labels on the box 

or the labels on the syringes before doing so. The injections had fatal results. The 

accused were tried in the Crown Court and convicted after the judge had given 

the jury a direction on recklessness (whether the risk would have been obvious to 

a reasonable man). Their convictions were quashed by the Court of Appeal and 

Lord Taylor CJ stated: 

’In effect, therejbre, once the july found that "the defendant gave no thought to 

the possibility of there being any such risk" on the judge’s directions they had no 

option but to convict .... if the jury had been given the gross’ negligence test, they 

could properly have taken into account "excuses" or mitigating circumstances in 

deciding whether the high degree of gross negligence had been established. The 

question for the jury should have been whether, in the case of each doctor; they 

were sure that the failure to ascertain the correct mode of administering the drug 

and to ensure that only that mode was adopted was grossly negligent to the point 

of criminality having regard to all the excuses and mitigating circumstances of 

the case. ’ 

16. Lord Taylor went on to identify the excuses and mitigating circumstances of the 

case, which included the individual doctor’s experience and subjective belief. 
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Dr Wilcock has also prepared a draft overview, dated 4 September 2006, in relation to 

Operation Rochester as a whole. In this overview, Dr Wilcock states that it is ’unlikely’ that 

Mrs Spurgin had entered a ’natural’ irreversible terminal decline (prior to the relevant acts or 

omissions on the part of Dr Barton and Dr Reid). However, significantly, Dr Witcock has 

added the following note of caution to his opinion: 

’Note: prognosis is difficuB to accm’ately judge and it is best to consider the above an 

indication, in my opinion, of which end of a spectrum a patient would lie rather than a more 

definite classification.’ 


