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OPERATION ROCHESTER

Re Helena Service

Entroduction

I, On & lune 1997, Helena Service, who was aged 99, disd,

2. The cause of death was given as 1o congestive cardine failure, with an approximate

interval between onset and death as two days,

3. At the time of her death, Mrs Service was a patient on Dryad Ward at the Gosport War

Memorial Hospital CGWMH)L

4. Mrs Service was treated on 8 day to day basis by Dr Jane Barton, a Clinical Assistant in

Elderly Medicine. Dr Barton is now aged 57 {date of birth, |____ Code A

5. A thorough investigation into the events leading o and surrounding Mrs Service’s death

has been carried out by the Hampshire Constabulary.

6.  We have been asked to advise on the gquestion of whether the evidence reveals the
commission of any criminal offence by Dr Barton and, if so, whether there is a realistic
prospect of conviction. The criminal offence to be considersd is gross neplipsnce

mansiaughter,
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7. We should say at the outset that after careful consideation of all the materials provided
0 g we have reached the conclusion that the evidence does not reveal the commission

of the offence of gross neglipence mansiaughier.

& In reaching this conclusion we have, of course, had regard o the Code for Crown

Prosecutors.

Bachground

8. Wiz Service, nee Smith, was born on Code A | in Hertfnrdshire,

1 She married Frank Service i 1929, The couple did not have any children, When Prank
retired, they moved o the Stubbington area of Hampshire, Frank died in 1968 M
Service stayed in the gres, and remained Bving on her own ungl 1994, when she moved

inio a residential bome,

(1. On 17 May 1997, Mrs Bervice was admitted to the Queen Alexander Hospitad {*QAH}

She appeared to be confused, disorientated and unable to cope in the wst home,

[

In fact, Mrs Service had e sumber of significant health problums, in particular,
longsianding beart fhilure. This was first dingaosed in 1984, when she also suffered o
stroke, Iy 1989, she fell and fraciured her ribs, & chest -ray again revealed signs of

heart fablure. In 1992, she was admitted to hospital with a clwst infection, and found ©

be sirial fibrillation. Later that year she suffered a further stroks.

£3. On her sdmission in May (997, an examination revealed that Mrs Serviee was suffering
from an trregular pulse, owing to strial fbriflation, and crackles in ber chesy, which was

suggestive of exsess fluid in the lungs or an infection.

4. Mrs Service was given intravenous Fheid, antibiotios and medication {o show the rate of

airial fibriiation.

13, A funbor examination fsior on the day of sdmission ked dociors to believe that the feft
side of Mrs Servies's hearl was not pumping properdy, causing the bulld up of prossurs

in the veins in the lungs, which was in turn causing the bulld up of excess fluid. I was
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not considered appropriate to provide Mrs Service with more intensive therapy, or to

provide resuscitation in the event of a cardiac arvest,

16, Wirs Service remained at QAH for a number of days. She responded 1o treatment, but
remained confused, On 29 May, she was seen by 8 consultent geriatrician, His opinion
was that although clinically she was betier, there was still a degree of heart failure. He
doubted whether the rest home could provide her with adeguate care, and therefore put

her on the list for continuing care at GWMH.

V7 Rrs Service was transferred to GWMH on 3 June 1897,

Gosport War Memaorial Hospital
Overview

18, GWMH is a 113 bed community hospital managed by the Fareham and Gosport Primary
Care Trust. Between 1994 and 2002 it was part of the Portsmouth Health Care NHS
Trust. The hospital is designed to provide continuing care for long stay elderly patients.
it is operated on 3 day to day basis by norsing and support staff. Clinical expertise is
provided by visiling General Practitioners, Clinical Assistants and Consuliants. Eiderly
patients are usually admitted to GWMH by way of referral from locsl hospitals or

general practitioners for pallistive, rehabilitative or respiie care.

Dvyad Ward

19, Mrs Service was admitted to Dryad Ward, The doctor who dealt with her on a day o day
basis was Dr Barton. Dr Barton was s General Practitioner at the Forton Medical Centre
in Gosport. She worked at GWMH on 2 part time basis as a visiting Clinical Assistant,
Her responsibilities involved visiting patients on the ward, conducting sxaminations and

prescribing medication.

28, The details of the care provided to Mrs Service on Drysd Ward were recorded in various
sets of noles. These notes included the medicsl notes, the summary notes, the nursing

care plan and the drug chart.

5%
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O her admission, Mrs Bervice was seen by Dr Barton. She noted that Mrs Servics's
recent problems included congestive heart failure and confusion, She went on o nole
that Mrs Service would need pallistive care if necessary, and that she was happy for
nursing siaff o confirm desth. Dr Barton also prescribed diamorphine 20-100mg,
hyoscine 200-800microgram and midazolass 20-80mg, all o be administered via o

syringe driver {sver 24 hourg),

22 Ay 2 am. on 4 Juge, 8 sursing note recorded that dMrs Service was restiess and agitsted.
Ay 2.1% aam., midarolam 20mp was conunenced via the syringe driver, with some
suyceess, Howsever, i the morning it was noled that Mrs Service had deteriomted
overnight. At 9.20 am., the syringe driver was recharged with dinmorphine 20mg and

midazolam 40mg.

23, According to the nursing summary notes, M Service contnued w deleriornte and dicd

peacelfully at 3,45 g, on § June,

24, The cause of death was given as congestive cardiac failure, with an approximate Injerval

between onsel and death of two days.

Fhe Police Investigation

25, Hampshire police first investigated the deaths of siderly patients at GWMH in 1998,
This followed the desth of Gladys Richards. Mrs Richards dicd at GWMH on 21 April

1988, Her dasghters made a complaint (o the police regarding the reatment she bad
received. The police mvestipated the malter twive, and submilted {files v the Crown
Prosecution Servize (UPS™). In August 2001, the CPS advised that there was
msufficient evidence 1o provide s realistic prospect of conviction in wmespect of any

individual involved in the care of Mrs Richards.

36, Locs! media coverage of the case prompted relatives of other patients who bad died a
GWHMH to complain o the police. These complaints wers Investigated, but no files were

subwnitted o the CPS.

27, Un 22 Goiober 2001, the Commission for Health mprovement lnunched an Investigation

intn the managomend, provision and guality of health care in CWMH. The
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Commission’s report was published in May 2002, and set out a number of factors which

contributed to a failure to enswre good guality patient care,

28, Following publication of this report, the Chief Medical Officer, Sir Liam Donaldson,
commissioned Professor Richard Baker to conduct g statistical analysis of mortality rates

at GWMH.,

29. On 16 September 2002, Anita Tubbritt, 2 nurse at GWMH, handed over to the hospital a
bundle of documenis which minuted the concerns nursing staff had bad in 1991 and
1992 regarding, amongst other matters, increased mortality rates in elderly patients and
the prescription of diamorphing by Dr Barton, The documents were made available o

the police.

30, As a resudt of this disclosure, Hampshire police decided to conduct a further inguiry.

3. A iotal of ninsty cases were reviewed by the police. These included the death of Mrs
Service. A team of medical experts led by Professor Robert Forrest was appointed (o
conduct the review. The team was not asked draft a report on each case, but to categorise
the care provided as optimal, sub-optimal or negligent. Approximately sixty cases were
categorised as sub-optimal, and were referred (o the General Medical Council, A further

fourteen cases, including the present case, were calegorised as nepligent.

32. The cases categorised as negligent have been the subject of a detailed review by Dr

Andrew Wilcock, an expert in palliative medicine and medical oncology, and Dr Robert

Black, an expert in geriatric medicine,

33. In Mrs Service’s case, reports have been prepared by both Dr Wilcock {dated 19 June
20863 and Dr Black {(dated & WNovember 2004} In addition, Dr Michael Petch, a
Consubiant Cardiologist at Papworth Hospital in Cambridgeshire, has also prepared a

report {daied § April 2008).

Iir Barton

34. As part of the police investigation into Mrs Service’s death, Dr Barton was interviewed
under caution. The interview took place on 27 October 2005, Dr Barton was represented

by a solicitor, lan Barker,

D)
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35, Dr Barion read out 8 prepared statement, but #f was indicsted on her behalf that she
would make no comment jo any material questions. The statement read ouwt by Dr Banon

may be summarized as follows:

{1} D Barton carried out an ossessment of Mrs Service on ber admission, in her
view, Mrs Service was very unwell, was probably dying and might well dic

shortly, Bhe had probably resched the stage of multi system fathure [pp.12-13%

{2} Dr Bartop considered that it would have been more appropriate for care o have
been given at QAH, but that a return transfer in an ambulance would not bave

been in Mrs Serviee’s best intorests [p 13)

{3} The diamorphine and midazolam were prescribed in order o relieve anxiety

caused by the drowning sensation which pulmonary oedems can cause [p 14,

{4} The administeation of midazolam 2ihmg was given quite wroperly. The nursing
staff adiminisiered this dose without further reference to Dr Barton (she having

preseribed the midazolam the previous day) ipp. 14-15%

{3} D Barton reviewed Mrs Bervice on the morming of 4 June, Given that she was
now terminally Hl, and distressed and agitated, it was entiely appropriais o

adminisicr the damorphine and wmiduzolam {p. 15k

{6} The diamorphine and midazolam were prescribed and administored solely with
the intention of relleving Mrs Service’s agilation and distress, with the
diamorphine having the additiona! henefit of treating the pulmonary cedema, At
no fime was the medication provided with the intention of hastening death
g 16)

Bintement of Jean Kennedy

6. As part of the investigation ino this matier, o wilness statement has been takon from
begn Kennedy, a friend of Mrs Service. Mrs Kennedy went to visit M Service at
GWMH, on 3 or 4 lune. She fousd Mrs Service in 2 private room, lying on her back

with her mouth wide open. Mis Keonedy had 2 convessation with nurse, whom she
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recalls saying, ‘A lady of this age, we hove {o give her someibing to muke the journey
more comforiable jor her, for the journey..Sometimes they can be fike this for a few

days.”

The Report of DBr Wilcock

37, Dr Wilcock is a Reader in Palliative Medicine and Medical Oncology at the University
of Mottingham and an Honorary Consultant Physician of the Nottingham City Hospital
MNHS Trust.

38, Dr Wilcock has reviewed the care provided lo Mrs Servies, and prepared a report dated

12 June 2006,

3%, Dr Wilcock’s opinion may be summarised as follows:
{1} Mo adeguate assessment of Mrs Service was carvied out on Dryad Ward [p.38]
{23 1f she was not actively dying, the failure o rehydrate Mrs Service, together with
the use of midazolam and diamorphine, could have coniributed to her death

maore than minimally, negligibly or trivially [p.30};

(3} On the other hand, if # was thought that Mrs Service was actively dying, it

wouid have been reasonable not io have rehydrated ber, and the use of the

midazolam and diamorphine would have been justified (although the starting
dose of diamorphine was likely to have been excessive for her needs) [pp.30,

3tk
{4y Given that elderly, frail patients with significant morbidity can deteriorate with
litfle or no warsing, # may be could be argued that it s difficult to say with

complete confidence whether Mrs Service was actively dying or not [p 30}

{8y The commencement of the midazolam could be interpreted as an overreaction

{0 Mrs Service’s confusion [p.307;

{63 The death certificate cught to have stated that the period between onset and

death was a number of years [p.30].
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Dr Wilcock concludes as follows [pp.40-41 )

Dy Baving cewld be seen ay a docior who, whilst foifing 1o keop clear, accarate wwd
comenporaneous podient records, bod been atiempiing to offow brs Service o peaceful
death, afbele with wha appeors o be an apporens lack of sufficient knovledye,
Hlustrated, fin example, by the sedionce on lorge dose range of dicmorphine amd
midazolwn by @ sveinge deiver ratler than o smalfer, wore appropriate, fixed doze along
with the provision of p.en, doses that weuld allow 8rs Service s sevds 1o guide e dose
titration, By Barton cowld wiso be seon oy g doclor whe breached the duty of core she
owed 1o Mrs Servive by fuiling to provide treciment with o reasongble amount gf skifl
amd core. This was lo o doegree that disvegarded the safesy of My Bervice by

pameressarily exposing her to doves of midazolom and dicmorphine thot were difficolt w

Fustify aad fikely io be excosvive i fue needs of the time they were compreneed,

However, Mry Service bad significom medice! problems. Although her cardioc foifure
appecred fo be betior comirolled by ihe time of fier pansfer from [QAWY] ahe war
hecoming progressively frailer, inoreavingly dependent on others nad hor blood 1esty
deserivroted again. In iy regerd, & would wot fuve been wsnad §f Mrs Bervice bud
satmrally eptered o terminagl docting, As such i is difficnlt o say with any cortalngy Wy
the doxe of midazaiam or Famorpline sl received wordd have contributed more thon

mitsimally, neydigibly or trivindly to ey deatf”

Fhe Beport of Br Biack

41.

42,

Dr Bisck is » Consultent Physician in Gertatrie Medicine at Cusen Mary™s Hospital in

$oent, and an Associnie Mamber of the General Medival Council,

D Black has reviswed the care providad to Mis Servics, and prepared 8 report dated 6

Movember 2004, His opinion may be sumimarised as folows:

{1y On 2 bune, Mrs Servics was declining a3 2 reault of heart fbilure, 3 pulmonary
embolus or 2 chest infection, on iop of her other problems. There was Hitle

doult she was entering the terminal phase of her illness {para 2.9);

The dose of midezolawm Zimg was within curent goldance, bat was at

s
]
Mo

e

end of the range for elderly patients ipam.2. 13
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(3}  Mrs Service’s restlessness on the night of 4 June was probably being caused by
frer breathlessness and heart disease, Diamorphine might have been the drug of

choice, but it is difficult to fault the use of midazolam [pars.2.15];

{4} The cause of death was multifactorial. The dose of diamorphine 20mg
combined with midazolam 40mg was higher than necessary o provide {erminal
care to & patient of Mrs Service’s age and frailty. This medication may have
stightly shortened life, although this could not be proved to the criminal

standard. In any event, at most life would have been shoariened by a few hours

io days [2.19].

The Report of Petch

43. Dr Petch is a2 Consultant Cardiologist at Papworth Hospital in Cambridgeshire. He has

prepared a report dated 5 April 2006, His opinion may be summarised as follows:
{1} By lune 1997, Mrs Service’s longstanding heart failure was terminal [para 8.1];

{2} Diamorphine is a standard drug for the slleviation of shortness of breath and
distress associated with pulmonary ocdoma, Ns adminisiration has been
standard practice amongst cardiclogists for many decades. Intramuscular and

subcutancous administration is usual [para.8.2];

{33 Mrs Bervice's prognosis was hopeless [para. 3.3];

{4y The prescription of dismorphine 20-100mg together with midazolam was

reasonable [para 8.3}

The Legal Framework

44, The ingredienis of the offence of gross negligence manslaughter are set out in 8 v,

ddomako [19851 1 AC. 171, The Crown must establish:

{1}  That there was g duty of care owed by the accused to the deceased;



44,

47.

48.

49,
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{2y That there was 3 bresch of that duty by the sccused;

{3y That the bresch resubled i denth {causation);

{4} That the breach is to be charssterised s gross negligence and therzfore g orime,

In determining whether there has been a breach of the duty the ordinary oivil law of
nepligence applies. The test is objective. It i the faihure of the acoused 1o reach the

standard of the reasonable man placed in the position of ths accused.

Ag acoused s not segligent i he acts in accordance with g practice sccepled o the time
as proper by 2 responsible body of professional opinlon skilisd in the porticular activity
in question, even though there is a body of competent professional opinion which might
adopt a different technigue. (The ‘Bolsm test’, afler Solum v, Frivrs Hosgited

Mangeemen Copnitiee (195711 W LK, 582 at 387.)

The breach of duty may arize by reason of an act or an omission,

{fthere has been a breach # is essential to show that the bresch was a cause of the death.
It ix 1o bo poted that te bresch need not be the sole cause of death or even the main
cause of death. It @5 sufficient fiw i to be an opurating cause, that is, something which is

00y dle minisis,

In ddamgho, Lowd Mackay of Clashiern L.C., describing the test for gross negligence,

sigted:

* o the ardinary principles of the law of segligence apply jo ascertain whether or not the
defunhant hoy been i brech of o duty of core fowards the victim who has died. i such o
bregeh of duty is estobiivhed the nexr guestion is whuther the breach of duty vaused die
deatle of the victia, If 3o, the fary must go on to consider whether that breach of duty
shawld be cotegorised ay gross acgligeace and therefore oy o crime. Thiy will depend on
ifwe serioussess of the breack of duty conumitied by the defesdamt in ol the circussianges
in which the defondon wos placed when i ocowred. The jury wifl bave to cossider
whether the extent io which the defendune’s condut deporied from the proper standard
of care incumbeai upoan bim, fnvolving as ¥ sast hove done a risk of death fo the potions,

was guch that i shoutd be judyed criminal”
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50, The test was affirmed by the Court of Appeal in 8 v, dmit Misra, R v, Rajeer Srivasiovg

(20041 E.W.C.A, Crim. 2375

‘In our judgment the low is clear. The ingredients of the offence have been clearly
defined in Adomsako... The hypothetical citizen, seeking to know s position, would be
advised that, assuming he owed a duty of care 1o the deceased which he had negligently
broken, ond that death vesulted, he would be liable to conviction for manslaughier, if, on
the availoble evidence, the jury was sotisfled that his negligence was gross. A docror
would be told that grossly negligent treaiment of a patient which exposed him or her to

the risk of death, and caused &, would constitite monsloughier.”

51, In ddomoke, Lord Mackay went on to say:

‘The essence of the matier which is supremely a jury question is whether, hoving regard
to the risk of death imvolved, the conduct of the defendont was so bad in il the

efrcumstances as fo amound in thelr judgment (o a criminal act or omission.”

52. The conviction for gross neglipence manslaughter was confirmed in the case of
Adomako. The evidence revealed that the appeliant had failed for eleven minutes or 5o to
identify the cause of the patient’s respiratory difficuity as a dislodged endothroceal tube.
Other means of restoring the supply of exygen were frantically iried but the simple and
obvious procedure of re-attaching the tbe was not performed, something that, sccording

o expert evidence, would have been done by a competent anaesthetist within thiny

seconds of observing the patient’s difficulty, The expert evidence called on behaif on the
prosecution was to the effect that the standerd of care was ‘abysmal’ and ‘a gross

dereliction of care’,

33, Thus for the purposes of liability the iest is objective. The ddomako test does however
require the jury to decide that the conduct of the accused was so bad that it ought o be
stigmatised as a crime “fn ol the circumstances in which the defendoant was placed when
ihe breack of duty vccwrred’ . This enables account o be taken of all the circumstances

and their likely effect on the actions of a reasonable man,

54. Unlike states of mind such as recklessness and intention, negligence does not presuppose
any particular state of mind on the pant of the accosed. It is a standard that reflects fauli

on his part. The main feature distinguishing negligence from intention and recklessness

11
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{as it is commonly undersiond) is et there is no requirement that the accused should
foreses the risk that the actus reus might ocour, Megligence involves an objective
assessment of an objectively recognisable sisk. Evidence as to the accused’s state of
mind is not a2 pre-reguisite of a conviction (see ditgrney General s Reference (No, 2 of

F999} [2000] 2 Cr.App.R. 267, CA).

In £ v Preptioe 119941 QB 302 the Court of Appesl, without purporiing o give an
exhaustive definition, considered that proof of any of the followlng siates of mind may

properly lead a jury o make a finding of gross nogligence:

{1y Indifforence 1o ao obvious risk of denth;

{2} Actual foresight of the risk of death coupled with an intestion neverthelzss 1o

ruiy i

{3} An spprecistion of the risk of desth coupled with an intention to avold i but
also conpled with such a high degree of negligence in the atlempted avoidance

as the jury consider justifies conviction;

{4y Inottention or failure 1o advert to a serious risk of desth which goes heyoend
mers inadvertence in respoct of an obvicus and important matier which de

deferndant’s duty demanded be should address.

56. The eifect of the gbove aithorities may be summarissd as follows:

{1} The starting point of any consideration of gross negligence mansiaughier is the

o

{23 The essence of the matler which s supremely a jury question s whather, having
ragard to the risk of death involved, the conduct of the accused was so bad in all

the circumstances a5 (o amount in their judgment to a sriminal act or mission;

{3y Although there may be cases where the defendant’s state of mind 5 relevant o
the jury’s consideration when assessing the grossmess and criminality of his
conduct, evidence of siate of mind i not & pre-requisite 1o o conviction for

manstaugiter by gross negligence;

PRARY
£ 5%




DPR100003-0013

{4} A defendant who is reckless, in the ordinary sense of the word, may well be

more readily found to be grossly negligent to a criminal degree;

{3} Failure 10 advert to & seriocus risk of death going beyond mere inadverience in
respect of an ebvious and imporiant matter which the accused’s duty demanded

he should address is one possible route to liability;

{63 The accused can only be guilty of gross negligence manslaughter if the jury is
satisfied that his conduct fell sufficiently short of what g ressonable man would
have done placed as the defendant was, and that the conduct should be

condemned as a crime,

57, [t sgems to be clear that the situation in which the accused found himself must be taken

into account when determining liability and this will include a consideration of such
matiers as the experience of the accused and the difficulties under which he was acting

when he did the act or made the omission of which complaint is made.

58. Support for the proposition that the situation in which the accused found himself may be
taken into account when deciding whether the negligence should be judged criminal and,
for that matter, whether there is a realistic prospect of conviction, is to be found in
Premtice. The accused were doctors, They administered two injections to a patient,
without checking the labels on the box or the labels on the syringes before doing so. The
injections had fatal results. The accused were tried in the Crown Court and convicted

after the judge had given the jury a direction on recklessness {whether the risk would

have been obvious to 3 reasonable man). Their convictions were quashed by the Court of

Appeal and Lord Taylor CJ stated:

‘I effect, therefore, once the jury found that “the defendont gave no thought to the
possibility of there being any such risk” on the judge’s directions they had no option but
to conviel. ... if the jury had been given the gross negligence test, they could properly
have token into account Vexcuses” or mitigating circumstances in deciding whether the
figh degree of gross negligence had been established. The gquestion for the jury should
have been whether, in the case of each doctor, they were sure that the failure io
asceriain the correct mode of administering the drug and to ensure that only that mode

was adopted was grossly negligent to the poimt of criminality having regard 1o all the

excuses and mitigating circumsiances of the case.”
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39, Lord Taylor went on to identify the excuses and mitigating circumstances of the case,

which included the individual doctors” experience and subjective beliefl

Analysis

Ohverviow

60, Mrs Service was admitted to QAH on 17 May 1997, She was an elderly lady, and
appeared 10 be confused and suffering from g general deterforation. The rest home where
she had been resident for a number of vears could not longer provide her with adequats

LRaIE.

61, Mrs Service was suffering from heart {ailure (which was longstanding), and possibly had
g & g 3

an infection. She responded (o treatment, but her heart fatlure remained,

62, On 3 lung, Mirs Service was wansferred o GWMH. On ber admission, D Barton
prescribed doses of dinmorphine and midazolam. AL 2,15 aum. o8 4 June, 8 syringe
driver was commenced with mudazolam 20mg. Lajer that morning, at 928 aum., the
syringe driver was recharged with diamorphine 2mg and midazolam 48mg.

63, Wrs Service died 283,45 aum. on 5 Juse.

Swsmary of the Experts’ Oplisions

fid.  There is general agreement that by the time the midazolam was commenced on 4 Juns,
Mirs Service was very unwsell, Dr Wikook’s view is that it is possible that she was in
terminal decline, Dr Black and Dr Peteh go further, and state that there was litle douly

about this. Dr Potch goes on to describe the proguosis as ‘hopeless’.

55, Thers is also general agreement that midazolam and dismorphine are appropriste drugs
to adiminister to torminally i patients in Mrs Service™s condition. Dr Patcl’s opinion is
that the doses wore seasonable, On the other hand, Dy Wilcock and [ Black siate that

the doses were excessive for Mrs Serviee™s needs,

£6.  Howsver, the view of both Dr Wikock and Dr Bluck s that i could aot be proved to the

criminal standard that the doses of dinmorphine or midazolam caused death. Dr Black

i
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goes on to state that even if they did shorten life, this was likely to have been by a matter

of hours or days.

Discussion

67. [In assessing whether the evidence in this case reveals the commission by Dr Barion of
the offence of gross negligence manslasughter, we have had regard to the following
matters:

(13  Whether Dr Barton breached her duty of carg;

{2}  Whether Dr Barton’s acts or omissions caused death;

{3} Whether any breach of duty on the part of Dr Barton may properly be

characterised as grossly negligent.

68, There is some evidence that Dr Barton was negligent in prescribing and causing to be
administercd an excessive dose of diamorphine. However, there is a difference of
medical opinion, and Dr Petch, a Consultant Cardiologist, siates that Dr Barton’s
conduct was reasonable. Accordingly, in our opinion it unlikely that negligence could be

proved to the criminal standard,

69. In any event, the evidence of all the experts is that Mrs Service was dying naturally. Dr

Wilcock and Dr Black state in terms that it could not be proved to the criminal standard

that Dr Barton's conduct shortened life. Therefore, in our opinion there is no prospect of

proving causation in this case.
70. Furthermore, even if both negligence and cauvsation could be proved, in our view it is
highly unlikely that Dr Barton’s conduct would be characterised as grossly negligent. In

coming to this view, we have had regard to the following matters in particular:

{1} Mrs Service was an eldery and frail patient with 2 number of significant

medical problems;

{2} The prognosis was, in the words of Dr Petch, *hopeless’;

{3) Iflife was shortened, it would only have been by a faw hours or days;

15




DPR100003-0016

{4} I prescribing midazolam and diamorphine, Ur Barton was sttempting to relieve

the sivess and anxiety of 2 patient she knew to be actively dying.

Conclusions

71, In the light of what has been set out sbove, in our opinion the svidence does not reveal

the commission of the offence of gross veglipence mansiaughter,

David Perry QC

Louis Mably

27 Oetober 2066

& King’s Bench Walk
fondon
ELC4Y 7TBR




