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OPERATION ROCHESTER 

Re Elsic Dcvinc 

ADVICE 

Introduction 

I. On 2 i November ! 999, Elsie Devine, aged SS, died. 

2. At the time of her death Mrs Devine was a patient at the Gospmt War Memorial 

Hospital {'GWMH'). 

3. The cause of death was registered as renal failure (kidney failure), secondary to chronic 

glomerulonephritis (inflammation damaging part of the kidney). 

4. During her time at GWMH, Mrs Devine was treated on a day to day basis by Dr Jane 

Barton, a Clinical Assistant in Elderly Medicine. Dr Barton is now aged 57 (date of birth 
i·-·-·-·-·-·c;c;·Cie_"A_·-·-·-·-·-~. 

'·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

5. A thorough investigation into the events leading to and surrounding Mrs Devine's death 

has been carried out by the Hampshire Constabulary. 

6. We have been asked to advise on the question of whether the evidence reveals the 

commission of any criminal offence by Dr Barton, and if so, whether there is a realistic 

prospect of conviction. The criminal offence to be considered is gross negligence 

manslaughter. 
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7. We should say at the o~tt!.wt Uma after careful consideration of all the materials provided 

to us we have reached the COildUsion that the evidence does not reveal the commission 

of the offence of gross negligence manslaughter. 

~L in reaching this conc!w,;~on we have, of course, had regard to the Code for C~own 

Prosecutors. 

9. Mrs Devine was born on r-·-·c·ocfe-A·-·-! After the death of her husb;:~nd ~11 [979, she lived 
i..·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

10, In i.he summer of !999. Mrs Devine was diagnosed wlth chronic renal failure, A 

Consultwlt Nephrologis~, Dr Judith Stevens, diagnosed an impaired kidney function 

which had most likely resu!led from long-standing glomerulonephritis, and which had 

led to nephrotk syndrome (the leaking of protein from the kidneys). 

1 L From the summer of !999, Mrs Devine's kidney function was in slow d'~dine, The 

treatments available '<Vere aggressive treatments, and it was decided that the high risks 

which they involved outweighed any possible beneiits to a woman of Mrs D~.wine's age 

and frailty. it wu~~ expected that her kidney funct[on wus iikdy to worsen, 

12, Mrs Devine was also found to have an excessive production of immunogiotmlin A. 

Investigations excluded the posslbHity that this was rel<~ted to myeloma (a form of 

cancer characterised by an increased production of plasma cells in the bone marmw) or 

lymphoma, 

t3, On 9 Ocwber \999~ Mrs Devine saw her Gener.~ll Pmctitioner, Dr Smith, ut tl!le Health 

Centre in Fureham. She complained of puin whilst passing urine, 

14. Dr Smith suspected a kidney infection, and referred Mrs Devine to the Queen Alexander 

Hospital in Portsmouth. In his a-cferml letter, Dr Smith noted that Mrs Devine was, 

'cm?fitsed ++','aggressive' und 'wandering', 
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15. Mrs Devine was admitted to the Queen Alexander Hospital on 9 October under the care 

of Dr Duncan. She was noted to be frail, confused, pain free and hard of hearing. 

!6. An examination confirmed that: 

(1) Her cognitive function was impaired (she scored three out of ten on the short 

version of the mini-mental test); and 

(2) Her kidney function was impaired. 

17. Mrs Devine received trimethoprim. an antibiotic, for a presumed urinary tract infection 

(although no infection was found in a subsequently obtained specimen of urine). On 12 

October, she was still confused and aggressive, and an antipsychotic drug (haloperidol) 

was administered, She was referred to Dr Lusznat, a psychiatrist, for a psychogeriatric 

assessment On l3 October, her antibiotic was changed to cefaclor in case she had an 

infection which was not responding to trimethoprim. 

18. On 14 October, Mrs Devine was seen by Dr Taylor, a Clinical Assistant in Old Age 

Psychiatry, who worked under a Consultant, Dr Luszrmt. She elicited a history of slow 

decline in Mrs Devine's functional abilities since January 1999, A mini-mental test 

registered a score of only nine out of thirty, which was indicative of severe dementia (a 

score of less than seventeen suggests definite cognitive impairment). Dr Taylor 

concluded that Mrs Devine was likely to have dementia and to have had an acute episode 

of confusion secondary to a urinary trnct infection. (In a further report dated IS October 

Dr Taylor incorrectly referred to Mrs Devine as having myeloma.) 

19. Between 15 and 18 October, Mrs Devine's condition improved. She was more settled, 

less confused and was not .aggressive. A final diagnosis was made of multiminfarct 

dementia (dementia caused by multiple small strokes which starve the brain of oxygen, 

resulting in damage and sudden loss in cognitive and functional ability). 

20. Mrs Devine was assessed as fit for discharge. However, owing to her son~in-law's ill 

heath (he had been diagnosed as suffering from leukaemia), she was unable to return 

home and live with her daughter. A referral was made to the geriatricians, and she was 

assessed as suitable for rehabilitation at GWMH. 
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2 L The GWMH is <;l 113 bed community hospital managed by the Fareham ilild Gosport 

Primary Care Trust. Between 1994 nm:l 2002 it was part of the Portsmouth Health Care 

NHS Trust. The hosp;tul is designed to provide continuing care for kmg stay elderly 

patients. H is operated on a day to day basis by nursing and SHpport staff. Clinical 

expertise is provided by visiting General Practitioners, Clinical Assis!ants and 

Consultants, Elderly patients are usually admitted to GWMH by way of referral from 

local hospitals or general practitioners for palliative, rehabilitative or respite cure. 

22. On 2 i October, Mrs Devinc was tmr~.sferred io GWMH. She was admitl.ed to Dryad 

Ward after what appears ao have been a very short time on Mulberry ward.,. The 

Consultant r~sponsible for Dryad ward was Dr l.rm Reid. 

23. The doctor who saw Mrs Devine cm n day to day basis was Or Barton, Dr Bmi.on was a 

Genera! Pr~ctitioner m the Forton Medical Cenire in GoswJrt. She worked at GWMH on 

a part time basis as n visiting Clinical Assistant 

24, The details of Mrs Devit~e's li'eatment were recorded in various sets of notes. These 

notes included the dinkai notes, the nursing notes and the drug ~;.hart 

25. On the day of Mrs Devine~s transfer, Or Barton prescribed a morphine solution, to be 

taken as requlred. There is no entry in ~he notes as to why this was prescribed. In fact, it 

does not appear that any analgesic dnig was administered to Mrs Devine until 18 

November, 

26. On 25 October, Mrs Devine was seen by Dr Reid. He noted that she was mobile unaided. 

washed with supervision, dressed herself and was continent The notes stated that she 

was mildly confused and also referred to 'clu-onfc nmalfailure'. 

27. On l November, Mr.s Devine was again seen by Or Rdd, She was found to be physically 

independent, bl!t 'quife cmefused and disorientaterf', 

2lL On ll November,, as recorded on the drug chart but not in the clinical notes, 

thioridazine, an antipsychotic dn1g, was prescribed on an as required basis. Mrs fJevine 
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received one to two doses of I Omg each day until i 7 November. She was also prescribed 

trimethoprim tor a presumed urinary tract infection. 

29, On 15 November, Or Reid noted that Mrs Devine was very aggressive and restless, and 

that the administration of thioridazine had been needed. Her urine sample had revealed 

no infection, although her white cell count had risen. 

30. Owing to her growing confusion, Mrs Devine was referred back to Dr Lusznat on 16 

November. An entry in the medical notes stated that her renal function was deteriorating. 

31. On 18 November, Mrs Devine was seen on the ward by Dr Taylor, who had previously 

seen her at the Queen Alexander Hospital. Dr Tayior noted that her condition had 

deteriorated and that she had become more aggressive and restless. Mrs Devine was 

refusing medication, although she did not seem to be depressed. Dr Taylor 

recommended that she be put on a waiting list for Mulberry ward (a psychiatric ward). 

She noted that Mrs Devine's physical condition was stable, However, the results of a 

blood test, which had been taken on 16 November, showed that her creatinine (a 

compound formed in protein metabolism and involved in the supply of energy for 

muscular contraction) had risen from 187 to 360. The significance of this increase is that 

it demonstrates that Mrs Devine's renal function was deteriorating. 

32. On the same day, Dr Barton prescribed the application of a fentanyl patch (25microgram 

per hour). The patch was applied at 9.30 a.m. (Fentanyl is a strong opiate based 

analgesic drug similar to morphine.) This was recorded on the drug chart, but no entry 

was made in the clinical or nursing notes explaining why the treatment was commenced. 

33. On 19 November, Dr Barton noted that Mrs Devine's condition showed a 'marked 

deterioration overnight, and that there had been a further deterioration [n her general 

condition that day. Mrs Devine was aggressive and confused (to the point where it took 

two nurses physically to restrain her). Dr Barton noted that the fentanyl patch had been 

commenced the previous day. The note went on: 

'Needs SC [subcutaneous] analgesia wilh mldazolam. Son seen and aware of condilion 

and diagnosis. Please make comfortable. 1 am happy for nursing staff to certifY death' 

34. The nursing notes for the same day stated: 'marked delerioratl'on over past 24 hours. 

Extremely aggressive this am refusing all help from siaff! 

5 
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35. The nursing notes and the drug chart indicate that on 19 November Mrs Dcvine was 

treated. in the following way: 

(I) Chlorpromazine SOmg was udministetcd intramuscu!arly at SJO a.m. 

(Chlorpromazine is an antipsychotic drug); 

(2) A syringe driver containing diamorphine 40mg and midazolam 40mg wa~ 

commenced at 9_25 a.m. (Diumorphine is an opiat.e based arm!gesic drug. 

Midazolam is a sedative, A syringe driver is a pump used to deliver medicntion 

via a syringe over twenty-.four hours, commonly used in the treatment of 

patients in their terminal phase); 

(3) The fentanyl patch was removed at 12.30 p.m. 

36. The drug chart records that all of the above treatments had been prescribed by Dr 

Bartor~o 

37.. The next entry in ihe clinical notes recorded Mrs Devine's death- Death was pronounced 

at lUO p,m, on 21 November. it was noted that Mrs Devine had died peacefully, 

38. The entries in the sumnUI!J' nursing notes made after the treaunent of !9 November had 

commenced suggest that Mrs Devine was peaceful until t:;he died. 

39, The drug chart :showed that the doses of diamorphine and midaznlam remniflt:d 

H!lclumged, and that no additional medication was m:lmini:sterei:L 

40. The death certific::.He reghwered the cause or death as renal failure, secondary w chronk 

g!oment !onephriais, 

4L Following Mrs Devine's death, [~~~~~~~~~~~~~~~~-~~~-~~-1:\~~~~~~~~~~~~~~~~~]made a complaint to the 

Portsmouth Hea!thcare NHS Tmst The comp!.aint related lo the <adequacy of the 

hospital's communication with Mrs Devine's family whilst :she was being treated at 

GWMH, and the appropria~eness of the clinical response to her medical conditiml. 

6 
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42. The complaint was dealt with by the Trust's Independent Review PaneL A hearing was 

held on 22 May 200 I, and the Panel produced a report dated I 0 August 200 I. 

43, Dr Barton gave oral evidence to the PaneL Her evidence, as recorded in the Panel's 

report, may he summarised as follows; 

( 1) On 18 November, Mrs Devine's renal function was deteriorating, her protein 

was low and she was not eating welL A subcutaneous f1uid infusion was not 

appropriate as Mrs Devine would have been able to pull it out. Therefore a 

fentanyl patch was started instead; 

(2) It had been difficult to tell from Mrs Devine's agitated and restless state 

whether or not she was in pain, and there were limited options for making her 

comfortable; 

{3) Dr Barton had had previous success with a fentanyl patch, and felt that this was 

the best treatment for Mrs Devine. Although she may not have been strictly in 

physical pain, she was obviously in mental pain, That needed relieving, just as 

physical pain needed relieving; 

(4) On 19 November, Dr Barton explained to the family that Mrs Devine had 

deteriorated and had had to be sedated; 

(5) ft had not been possible to discuss the use of opiates (i.e. fentanyl and 

diamorphine) with the family before they were given as it had been clinically 

necessary to give them immediately; 

(6) A syringe driver was prescribed because Dr Barton wanted to avoid frequent 

intramuscular injections which could have hurt and upset Mrs Devine. The 

driver administered drugs at a slow, steady rate with low disturbance to the 

patient; 

(7) Dr Barton would normally have started a patient at between 10 and 20mg of 

diamorphine and miduzolam, depending on the patient's size and whether or nol 

the patient had opiates in their system. The dose given to Mrs Devine was 40mg 

as she had shown resistance to the fentanyl patch; 

7 
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(8) At the time the syringe driver was set up, Dr 8;;uto~1 believed that Mrs Devine 

was dying, 

44.. Dr Lord also gave evidence to the PaneL She stated that the years 1998 tU1d 1999 were <l 

Umc of considerable cbangc for Dryad ward. lt had gone from being a ward which 

provided continuing care for pahents 1mt:it they died, to providing respite care for 

patients until they were discharged, This meant that the cu!tme of the ward dmuged 

frorn one which was quite stable, to one vvith a high turnover of patients with 

compHcated medical problems, She said Umt m1 average continuing care ward received 

fifty patients a year whereas in 199811999, Dryad ward received 255 patients. She we!'lt 

cm w say that lls the w11rd was so busy, stuff tound it purticu!ady ditiicult to deal with 

patients such as Mrs Devlne \vho had physical and psychiatric problems. 

4:5. ··Hle P.und totmd that the~e had been i11adeqi.e<:~tc com~:Hunication between the hospital and 

Mrs Devine's family. !n respect of the d !nical care which the hospital h11d provided. the 

rand reached the following conclusion: 

'The dosagu of drugs given to lvfrs D(!Vine was appmpriatcjor an efderzv patient in her 

condition Although 40mg of diammphbw and 40mg qf mida.zalam are quite high do:se.s·. 

it was necesswy to gh:c this amount because ofMn.; Devine 's extrenw agitation and lack 

ofn'.%pome to previous medication. 

Thu clinical response to .Mrs Devi'ne :\·care wa,;; appropriate·-·' 

46. Hampshire police flrs! !nvesdgated the deaths of elderly patients at GWMH in l998. 

This followed the de11th ofOb.dys Richards. Mrs Ricimrds died at GWMH on 2l April 

!998. Her daughters made a cornplainl ao the police regarding th~ treatment she had 

received. The police investigated the matter tw!ce, and submined files to the Crown 

Prosecution Service {'CPS'). In August 200 l, tlte CPS advised that there was 

insufficient evidence to provide a rea!islic prospect of conviction in respect of any 

individual involved [n the care of Mrs Richardso 
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47. Local media coverage of the case prompted relatives of other patients who had died at 

GWMH to complain to the police. These complaints were investigated, but no files were 

submitted to the CPS. 

48. On 22 October 2001, the Commission for Health Improvement launched an investigation 

into the management, provision and quality of health care in GWMH. The 

Commission's report was published in May 2002, and set out a number of factors which 

contributed to a failure to ensure good quality patient care. 

49. Following publication of this report, the Chief Medical Officer, Sir Uam Donaldson, 

commissioned Professor Richard Baker to conduct a statistical analysis of mortality rates 

atGWMH, 

50. On 16 September 2002, Anita Tubbritt, a nurse at GWMH, handed over to the hospital a 

bundle of documents which minuted the concerns nursing staff had had in 1991 and 

1992 regarding, amongst other matters, increased mortality rates in elderly patients and 

the prescription of diamorphine by Dr Barton. The documents were made available to 

the police. 

51. As a result of this disclosure, Hampshire police decided to conduct a further inquiry. 

52. A total of ninety cases were reviewed by the police. These included the death of Mrs 

Devine. A team of medical experts led by Professor Robert Forrest was appointed to 

conduct the review. The team was not asked draft a report on each case, but to categorise 

the care provided as optimal, sub-optimal or negligent Approximately sixty cases were 

categorised as sub-optimal, and were referred to the General Medical CounciL A further 

fourteen cases were categorised as negligent. 

53. The cases categorised as negligent are now the subject of an on-going review by Dr 

Andrew Wilcock, an expert in palliative medicine and medical oncology, and Dr Robert 

Black, an expert in geriatric medicine. Mrs Devine•s case is the first to have been 

reviewed. 

54. In the present case, Dr Wilcock has prepared a report, dated l 0 December 2004 (and 

signed on 16 December), and a further undated report commenting on Dr Barton's police 

interview. Dr Black has prepared a report, dated 4 January 2004. In addition, Dr 

Dudley, an expert in renal medicine, has prepared a reported dated 2 March 2005. 

9 
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DrBarton 

55. As part of the police investigation into the fourteen cases which had been reviewed and 

categorised as negligent, Dr Barton was interviewed under caution in relation to the 

death of Mrs Devine. Dr Barton attended for the interview vohmtarily on 4 Noven1ber 

2004. She \ll,'as represented by a solicitor, hm Barker. 

56, Dr Barton read two lengthy prepared statements, and then decHned ao answer any 

questions which were put to her by the interviewing officers, The first prepared 

statement may be summarised as follows: 

(I) Dr Bartcm is a Registered Medical Practitioner, She qualified in 1972 at Oxford 

University. She joined her current General Practitioners' practice in 1980; 

(2) hl addition to her practice, in 1988 she took up the post of the sole Clinical 

Assistant in Elderly Medicine .ilt G\VMR She resigned in 2000; 

(3) Her posltkm at G\VMH was a training post and a pari. time appointment; 

(4} Initially the appointment was for four sessions each week, one of which was 

allocaled to her partners to provide m~t of hours cover. This was bier increased 

so that by 1998. the Trust had allocated her five sessions per week. of which 

one and a half were given to her partners for the out of hours aspect of the post 

She was therefore expected to carry out her duties in three and a half sessious 

per week. That was in addition to her General Practitioner duties; 

(5) By 1998, Dr Brarton. was working on Daedn!us and Dryad wards. A Consultant 

was responsible for each ward. However, they had considerable responsibilities 

elsewhere, and their actual time at the hospital was significantly Hmited; 

(6) Dr Barton would arr~ve at the hospital each moming at 7,30 n.m. She would 

visit both ~<'>'nrds, reviewing patients and !ias!ng with staff, beft)fe commencing 

her Geneml Practitioner duties at 9 a.m. She would rewm to the hospital 

virtually every lunchtime, when ne\v patients were admitted. Quite often, she 

wmdd retum lo the hospital after her surgery hours at abovt 7 p.an. Nursing s~aff 
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would u!so telephone her ut the surgery and at home to discuss developments 

and problems with particular patients; 

{7) Dr Barton provided the only day to day medical input on the wards; 

(8) Her work involved looking after a large number of elderly patients approaching 

the end of their lives, and requiring continuing care, The vast majority had 

undergone treatment in the acute sector and were transferred to GWMH for 

rehabilitation, continuing care or palliative care; 

(9) Dr Barton and the nursing staff tried to offer a level of freedom from pain, 

physical discomfort, unpleasant symptoms and medical distress, which 1s 

ditlicult to otl'er in an acute setting and is more allied to palliative care; 

(10) By 1998, Dr Barton's workload had become excessive, There had been a 

marked increase in the dependency of the patients and an increase in their 

numbers, There was limited Consultant input, and only a marginal increase in 

the nursing staff. Dr Barton raised this matter with the Trust management in 

1998. She thought about resigning, but felt obliged to remain and care for her 

patients. In reality, she was doing her best in the most trying circumstances; 

( 11) On a day to day basis Dr Barton was left with the choice of attending to her 

patients and making notes as best she could on the one hand, and making more 

detailed notes at the expense of neglecting patients on the other. The detail in 

her notes suffered as a consequence. (Dr Wilcock has commented that he does 

not regard this as an adequate excuse for failing to keep proper notes); 

57. Or Barton's second prepared statement may be summarised as follows: 

( J) On the day of Mrs Devine's admission to GWMH, Dr Barton recorded a 

previous diagnosis of dementia, myeloma and hypothyroidism. She was also 

aware of chronic renal failure; 

(2) The plan was to get to know Mrs Devine and access her rehabilitation potential 

with the probability of a transfer to a rest home in due course; 
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(3) On the day of Mrs Devine's admission. Dr Barton prescribed oramorph on an as 

required basis. She was concerned that a low dose of pairs relieving medication 

should be available in case Mrs Devlne experienced distress or discomfort when 

a dnctm was: not present; 

{4) Dr Barlon would have seen Mrs Devine every morning when reviewing 

patients; 

(5) The entry in lhe note on 18 November (made by Dr Tay!or) slated that Mrs 

Devine's condition was swble, in fact there had been a significant deterioration 

of her renal function. The results of a blood test, taken on 16 November and 

available on l8 November, showed that her creattnine had increased to 360~ 

(6) After discussions with the !cam caring for Mrs Devine, who were concerned 

about her discomfort and the fact that she was refusing to take medication, Dr 

Barton decided io commence a fentanyl patch. This was an attempt to calm the 

patient, make her more comfortable and enable nursing care. A subcutaneous 

infusion was riot appropriate as Mrs Devine was likely to have removed it; 

(7} On the moming of !9 November, Dr Barlon found Mrs Devine in an extremely 

agitated state, hanging on~o ihe bars in the main corridor. She was very anxious 

and distressed and would not allow anyone to approach to administer her usual 

medication. In due course the team was able to administer chlorpromazine 

50mg intramuscl&iarly. This made Mrs Devine quite drowsy, and the decision 

was made to discontinue the fentanyl patch (which would have taken twenty

two hours l.o reach steady dn;g levels}, and opt instead for subcutaneous 

analgesia; 

(8} As Mrs Devine had already received opiates in Hac form of the fentanyl patd& 

and had been resistant to it, Dr Barton prescribed diamorphlne 40mg via a 

syringe driver together with midazolam 40mg. The sole intention was !.o relieve 

Mrs Devine's significant distres~, anxiety and agitation which was dearly 

upsetting her; 

(9} At this poini, il was dear that Mrs Devine's renal function had dedined 

markedly, superimposed ore her dementia, and that she was now dying; 

12 
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(l 0) Following death, Dr Barton prepared a death certificate recording renal f.-lilure 

as the cause of death. When the registrar felt that that was not sufficiently 

specific, she later added chronic gl.omerulonephritis. 

The Report of Dr WUcock 

58. Dr Wikock is a Reader in Palliative Medicine and Medical Oncology at the University 

of Nottingham and an Honorary Consultant Physician of the Nottingham City Hospital 

NHS Trust. 

59. He has reviewed the care given to Mrs Devine at the Queen Alexander Hospital and 

GWMH, and has produced a report dated l 0 December 2004 (signed on 16 December 

2004). He describes Mrs Devine as a frail 88 year old lady with significant medical 

problems. 

60. Or Wilcock came to the conclusion that the care provided to Mrs Devine at the Queen 

Alexander Hospital was not suboptimal, and that the diagnosis of multi-infarct dementia 

was consistent with her symptoms. 

61. Dr Wilcock has raised a number of concerns relating to the treatment Mrs Devine 

received at GWMH: 

'The medical care provided by Dr Bar/011 Jo Mrs Devine following her Jran!>fer to 

Gosporl War Memorial Hospital, Dryad Continuing Care Ward is .suboptimal when 

compared to the good standard of practice and care expected of a doclor outlined by the 

General Medical Council (Good Medical Practice, General Medical Council, July 1988, 

pages 2~3) with particular reference to: 

• good clinical care must include an adequate assessment qf the patient's condition, 

based on the history and clinical signs and, if necessary. an appropriate 

examination 

• in providing care you must keep clear, accurate and contemporaneous patient 

records which report the re!evam clinical jiucfings, the decisions made, the 

information given 10 the patients and any drugs or other treatment prescribed 
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ill! in providing care you mwu pn;scribe only the treatmem, drugs or appliance.'!' lhat 

serve dw patieut 's needs.' 

62. In relation to the care provided by Dr Basion, the concems of Dr Wikock may be 

summarised as follows: 

{ l) The infrequent entries in the clinical notes make it difficult to follow dosely 

Mrs Devine's progress over the last month of her life; 

(2) The cause of Mrs Devine's admission to GWMH, that is, acute confusion us a 

consequence of mu!ti~infrnct dementia, possibly aggravated by an infection 

whjch was not responding to trimethorprim, was not recorded in the notes. This 

was an important omission, as knowledge of these matters could influence the 

management of any future deterioration.,. H would have allowed a doctor to 

consider the possibility that a sudden deterioration might represent a ternporary, 

raUter than an irreversible, decline; 

(3) The medical notes mistakenly referred to Mrs Devine as having myeloma (this 

had previously been no~ed in error by Dr Taylor at the Queen Alexander 

Hospital, but the information contained in dinic letters from the haematologist 

Dr Cmnfidd made the situation clear). The belief that a patient had such a 

condition might influence a doctor when assessing whether any deterioration 

was temporary or irreversible; 

(4) The reason for prescribing the fentanyl patch on n_;: November is not recorded 

in the notes, In the absence of pain being noted as a problem, it is difficult to 

justify the prescription. [f am:dgesic drugs were <~ppropri.nte, normally simple 

analgesics would b~ administered first, progressing to weak opioids, and the11 to 

strong opioids (it is sometimes necessmy to deviate trom this general approach 

when a patient is in :::evere pain}. A fentanyl patch, however, would not have 

been appropriate, as even the lowest strength patch was likely to deliver too 

high a dose of strong opioid for an elderly. fmil and opioid naYve patient The 

dose of 25mk:rogrnm per hour can deliver the equivalent of up to 135mg of 

morphine a day. This exceeds the typical recommended stmting dose in adult;, 

of 60mg a day. or 30mg in the case or fmil, elderly patients. ami would have 

exceeded any need for strong opioids Mrs Devine may have had; 

14 
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(5) Although Mrs Devine's condition showed a marked deterioration on 19 

November, the notes do not indicate whether or not sufficient consideration had 

been given to the possible reversible causes of the deterioration. (For example, 

exposure to the strong opioid delivered by the fentanyl patch, or tbe worsening 

of Mrs Devine's renal functton, possibly caused by dehydration.) The common 

causes of confusion which are reasonably simple to reverse should almost 

always be excluded or pursued as a minimum. Tbis would involve a measured 

approach, which did not render Mrs Devine unresponsive; 

(6) Dr Barton's use of chlorpromazine on 19 November appears justified on the 

grounds of Mrs Devine's agitation and confusion, but the dose prescribed could 

be seen as excessive for her needs. The dose of 50mg was double that 

recommended for an elderly, frail patient, and it is likely to have caused 

prolonged drowsiness. A dose of 12.5mg or at most 25mg would have been 

preferable. Mrs Devine's mental condition may have improved as the peak 

effect of the chlorpromazine wore off. However, Or Barton did not allow any 

opportunity for the long term effect of the dose to be assessed. Within an hour 

of the administration of the chlorpromazine, the syringe driver was commenced; 

(7) Dr Barton's use ofmldazolam on 19 November appears justified on the grounds 

of Mrs Devine's agitation and confusion, but the dose administered could he 

seen as excessive for her needs. A daily dose of 20 to fWmg was prescribed, 

although no instructions were given as to how the dose could he altered within 

that range. In fact, the dosage was commenced at 40mg, which was likely to 

lead to drowsiness. lt would have been more appropriate to give small doses 

(2.5 to 5mg} by intermittent subcutaneous injection as required. The use of 

midazoiam in a syringe driver with the purpose of keeping Mrs Devine sedated 

to the point of being unresponsive could only be justified if it was considered 

without reasonable doubt that she was experiencing confusion as a terminal 

event and was actively dying. In these circumstances, most, but not all, 

practitioners would in any case use a dose which would improve symptoms 

without rendering the patient unresponsive (for example, I Omg}; 

(8) Diamorphine is an analgesic drug, hut there is no indication in the notes 

explaining why it was prescribed on 19 November. In the absence of pain, 

shortness of breath or a cough, there was no justification fol' the use of 

diamorphine in a syringe driver. If Mrs Devine was in a degree of pain which 

15 
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warn:mted the administmtion of strong opioids, the dose of 40mg was in any 

event excessive. it would have been more appropriate to administer smaller 

doses (such as 25mg) by in~ermittent subcutaneous injection, If, for whatever 

reason, it was felt preferable to give Mrs Devine diamorphine via a syringe 

driver, a starting dose of 5 to l Omg would have been more appropriate. The 

dose of 40mg was likely t.o cause drowsiness and increase the risk of delirium. 

it would have caused Mrs Devine's renal function to have declined further. 

63, Dr Wiicock then considered the effect of the care provided by Dr Barton, and the degree 

to which the care she provided was suboptimaL His observations may be summarised as 

follows: 

( l) Ef Mrs Devine had natumlly entered the terminal phase of her life, Dr Bmton 

cmald be seen, at best, <~sa doc~or who had been attempting to allow her patient 

to die peacefully, u!belt with what appears to have been an inappropriate and 

excessive use of medication owing to a lack of sufficient know ledge; 

(2) Mn; Devine's death was not typical of a paik:nt dying fi·om chronic renal 

failure, That condition Is generally more gradual in onset, wi'th progressively 

worsening renal failure and increasing weakness and drowsiness. A rapid 

worsening of Mrs Devine's ment~!l saaae would be snore suggestive of an 

underlying aggravating factor, such as <m infection, a stroke or a dmg; 

{3) Although it is possible that Mrs Devine was dying 'naturally', it is also possibie 

that her rnental state had deterior:.ned ln a temporary or reversible way and that 

she was not in her temlinal phase; 

(4) ln situations where diamorphine or mid:uzo!am are inappropriate or excessive 

for the patient's needs, it would be difficult to exdm:le with any certainty Hmt 

they did not contribute more Hmn minimally, negligibly or trlviraily to the death 

of the patient; 

(5) Given the doubt that Mrs Dev1ne had ddlnitely etftered her termit~u! phase, Dr 

Wik:ock came to the following condusion: 

'[A]l worst, Dr JJarlon could he seN~ as a doctor who breachod the d£<(V (:{{ caro 

she owed to Mrs Devine by jailing IV provide /realmem whh a rea:.-wwb!e 
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amount of skill and care. This was to a degree that disregarded the safe~y of 

1Wrs Devine by wmecessarfly exposing her to inappropriate and excessive doses 

of medications such as the fentanyL.patch that could hm1e resulted in a 

worsening of her agiJalion and cmifasion. Dr Barton 's response to this was to 

further expose A1rs Devine to inappropriate and/or excessive doses of 

midazolam and diamorphlne that could have contributed more than minimally, 

negllgib(v or trivially to her death As a reJ;u/t Dr Barton leaves herse(f open to 

the accusation of gross negligence mcmslaughter.' 

64. Dr Wilcock has also prepared a draft overview, dated 4 September 2006, in relation to 

Operation Rochester as a whole. In this overview, Dr Wiicock states that it is 'difficult to 

judge' whether Mrs Devine had entered a •natural' irreversible tenninal decline (prior to 

the relevant acts or omissions on the part of Or Bnrton), as there was 'significant 

morbidity present. Dr Wilcock has added the following note of caution to his opinion; 

'Note: prognosis is difficult to accurately judge and it is best lo consider the above cm 

indication, in my opinion, of which end of a spectrum a patient would lie rather than a 

more definite classification. • 

The Report ofDr Black 

65. Dr Black, a Consultant in Geriatric Medicine, has prepared a report dated 4 January 

2004. Dr Black's conclusions may be summarised as follows: 

(I) By 19 November, Mrs Devine was terminally m and it was reasonable for a 

clinician to come to that conclusion [para.6. 15]; 

(2) lt is possible, or perhaps even probable, that without any treatment, Mrs Devine 

would have died on 2 I November [para.623]; 

{3) it is possible that the medication prescribed by Dr Barton did shorten Mrs 

Devine's life by a short period, but it also had the effect of relieving Mrs 

Devine's distress for the last 58 hours of her life [para,6,24]; 

(4) The care provided to Mrs Devine was sub~optimal, b~lt it could not be proved 

negligent or criminal [para.7.3]. 

17 
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The Report of Dr Dm:Uey 

66. Dr Dudley, a Consultant in Renal Medicine, has prepared a report dated 20 March 2005, 

Dr Dud!ey's conclusions may be summarised as fbllows: 

( 1) Beyond ail reasonable doubt, Mrs Devine was dying from a combirm~ion of 

amyloidosis, progressive renal failure B11rl dementia [paru,fL I]~ 

(2) Although it may have been possible to have stabilised Mrs Devine's condition 

for a few clays, a further deterioration cuhuinallng in death wa:o inevitablt': 

[para.!U]. 

67. During the cmm;e of the police investigation, Dr Rcid, the consultant responsible for 

Dryad Ward, made a number of witness statements, 

68. In relation to the adminlstratlon of the fentanyl patch, Dr Reid made the following 

observations: 

•f have been a.~'f.wd wlt!J t.m ''analgesic'' (painkiller) (?ft!w strength qfFentony! hax been 

prescribed and admh16'1enzd to a patient who according to their medical record have 

[sic] not made any complaint f?fpain This is best explained as fa!!ows"Jt t:~ ({{len the 

case that an elderly patient w!w j;., vmy cmifnwd t.md'or dt:wressed may nol be able to 

commtmicafe thal they an: in pain and may also nol dt:<;p/ay any <~}1mptom.v or signs of 

pain ot!wr than their cm!fi~siou, restie.tme.'is and agJP''?ssion .,Jn my opinion the 

continued distress, restlesMH'ss and aggres~:icm being db;played by lvfrs Devine could be 

(m indication ofpaiH that she ;m~· suffering und was unable w communicate. • 

69, In Dr Reid's opinion, there were three options tm l8 N~:~vember; to increase the dosage 

of sedative, ao cease sedative and administer an analgesic m to administer a combination 

of sedative and analgesic. He stales !hat contimJed sedation would probably have 

Involved the administration of several daily injections, which would have caused Mrs 

Devine further distress: 
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'The primmy concern in these circunt.>;lances would be the comfort of the patient and in 

particular to relieve any distress and pain they were .nrffering.' 

70. The other matters dealt with in Or Reid's statements may be summarised as follows: 

(I) Rather than commencing the fentanyl patch, it may have been more appropriate 

to have administered individual subcutaneous injections of small doses of 

diamorphine over t:\venty-four hours to assess its effect on Mrs Devine. 

However, this would have involved multiple injections that may have caused 

further distress and may not have led to a relief of her symptoms; 

(2) The administration of chlorpromazine 50mg was at the upper limit of the 

dosage range for an initial injection; 

(3) Jt would have been more prudent to have started the administration of 

diamorphine at a dosage of 20 to 30mg. A dose of 40mg may have led to over 

sedation, but, on the other hand, 20 to 30mg might not have relieved Mrs 

Devine's distress; 

(4) lt is of some concern that midazolam was administered at a time when the 

chlorpromazine may not have reached its maximum effect, although it should 

be borne in mind that the midazolam was being administered as a slow infusion 

over a twenty-four hour period, This could have led to some over sedation 

during the first few hours. 20mg would have been a more appropriate starting 

dose; 

(5) The use of a syringe driver to administer the diamorphine and midazo!am was 

appropriate in the circumstances. 

The Legal Framework 

7 J. The ingredients of the offence of gross negligence manslaughter are set out in R. v. 

Adomako [1995] l A.C, i 71. The Crown must establish: 

( 1) That there was a duty of care owed by the accused to the deceased; 

19 



DPR 1 00008-0020 

(2) That there was a breach of that duty by the accused; 

(3) That the breach resulted in death (causation); 

(4) That the breach is to be characterised as gross negligence and therefore a crime. 

in determining whether there has been a breach of the duty the ordinary civil law nf 

negligence applies. The test is o~jective. !t is the failure of the accused to reach the 

standard ofthe reasonable man placed in the position of the accused. 

73, An accused is not negligent if he acts in accordance with a practice accepted al ~he time 

as proper by a responsible body of professional opinion skilled in ~he particular adiviiy 

in question, even though there is a body of competent professional opinion which might 

adopt a different techniqm::, (The 'Ba!am test', after Bdam r_,_ __ Jfricm lJtJ.:mlhti 

;\tkmagemr.m! CommiUee [1957] l W.L.R, 582 at 587.) 

74. The breach of duty may arise by reason of an act or an omission. 

75. If there has been a breach it is essential to show that the breach was a cause of the death. 

lt is to be noted that the breach need not be the sole cause of death or even the m,:lin 

cause of death, !t is sufficient for it to be un opemting cause, that is, something which is 

not: de minfmf,,._ 

76,. ln Adomako, Lord Mackuy of Clash fern LC., describing the aest for gross negligence. 

stawd: 

'._._the ordinary principles qftfw law ofneg!igence apply to ascertain whether or not llw 

defeudanl has been in broach of a du~v of care towards tlw victim who has died {fsuch a 

lmwch of duty is {~stablished the next que.Wkm Is whether the breach of duty caused the 

d<.Eath of the victim. If sa, the .fury must go <m to consider whether that breach of du~y 

!ilmu!d he categorised as gross m.~g!igence and therefore as a ctime. This will depend cm 

the seriou:mess qfthe breach of duty committed hy !he defendant in dlthe circumstances 

in which the defemlcmt was placed when it occurred. 11re jury will have to comlider 

whether the extent to which the defem:kmi 's conduct d(.!'parted_fi·om the proper standard 

of care incumbent upon hi!n, involving as it must have done a risk ofdea!h to the patient. 

was .mch that it should bejudged criminal. • 

20 
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77. The test was affirmed by the Court of Appeal m R. v. Amit Misra. R. v. Raieer 

Srivastova [2004] E.W.C.A. Crim. 2375: 

'In our judgment the lml' is clear. The ingredients of the qffence have been clearly 

defined in Adomako ... The hypothetical citizen, seeking to know his position, would be 

advised that, assuming he owed a duty of care to the deceased which he had negligently 

broken, and that death resulted, he would be liable la conviction for manslaughter, i}: on 

the available evidence, the jury was satisj1ed Jhat his negligence was gross. A doctor 

would be told that grossly negligent treatment of a patient which exposed him or her to 

the risk of death, and caused it, would constitute manslaughter.' 

78. In Adomako, Lord Mackay went on to say: 

'The essence ofthe ma!ler w!tich is supremely a jury question is whether, having regard 

to the risk of death involved, the conduct of the defendant was so bad in all 1he 

circumstances as to amount in !heirjudgmenllo a criminal act or omission.' 

79. The conviction tor gross negligence manslaughter was confirmed in the case of 

Adomako, The evidence revealed that the appellant had failed for eleven minutes or so to 

identify the cause of the patienfs respiratory difficulty as a dislodged endothroceal tube, 

Other means of restoring the supply of oxygen were frantically tried but the simple and 

obvious procedure of re-attaching the tube was not performed, something that, according 

to expert evidence, would have been done by a competent anaesthetist within thirty 

seconds of observing the patient's difficulty. The expert evidence called on behalf on the 

prosecution was to the effect that the standard of care was 'abysmal' and 'a gross 

dereliction of care', 

80. Thus for the purposes of liability the test is objective. The Adomako test does however 

require the jury to decide that the conduct of the accused was so bad that it ought to be 

stigmatised as a crime 'in all the circumstances in which the defendant was placed when 

the breach {if duty occurrecf. This enables account to be taken of all the circumstances 

and their likely effect on the actions of a reasonable man. 

8l. Unlike states of mind such as recklessness and intention, negligence does not presuppose 

any particular slate of mind on the part of the accused. It is a standard that reflects fault 

on his part. The main feature distinguishing negligence from intention and recklessness 

21 



DPR 1 00008-0022 

(as it is commonly understood) is that there is no requirement that the accused should 

foresee the risk that the actus reus might occur. Neg!lgence involves an objective 

assesssnent of an objectively recognisable risk. Evidence as to the accused's stale of 

mind is not a pre~requi:site of a conviction (see !JJ!f!.f!H!J!:.fifiJJ.B!.X!l.:~.B#li!r..f..H£.<?. {No. 2 o{ 

1999). (2000] 2 Cr.AppJ~. 207, CA). 

82, in fl...:E, ... f.?:ff.U.li.f..rt. [ 1994] Q.B. 302 the Court of Appeal, without purporting ro give an 

exhaustive definition. considered that proof of any of the following states of rnind may 

properly lead ajmy to make a finding ofgmss negligence; 

(I) Indifference to an obvious risk of death; 

{2) Actual foresight of the risk of death coupled with an intention nevertheless ltJ 

nm it; 

(3) An appreciation of the risk of death coupled with an intention to avoid it but 

also coupled with such a high degree of negligence in the attempted avo!dam::~ 

as the jury consider justifies Ct"lnvictlon; 

(4) Inattention or failure to advert to a serious risk of death which goes beyond 

mere inadvertence in respect of an obvious and important matter which the 

defendant's duty demanded he should addresso 

83. The effect of the above authorities may be smnmarlsed as follows: 

(l) The starting point of any con:sideratio11 of gross negligence manslaughter is the 

decision ofthe House of Lords !n d.df!.!!.l!...f.k..Q; 

The essence of the maHer which is supremely a jury question is whether, having 

regard to the risk of death involved, the conduct nf the af:cus~~d was so bad in a!! 

the circumstances as to ammmt in their judgment to a criminal act or omission; 

(3} Although there may be cases \Vhere the defendant's state ofmind is relevant to 

the jury's consideration where assessing the grossness and crinsismlity of his 

conduct, evidence of sta~e of mind is not a pre-requisite to a conviction for 

manslaughter by gross negligence; 
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( 4) A defendant who is reckless, in the ordinary sense of the word, may well be 

more readily found to be grossly negligent to a criminal degree; 

(5) Failure to advert to a serious risk going beyond mere inadvertence in respect of 

an obvious and important matter which the accused's duty demanded he should 

address is one possible route to liability; 

(6) The accused can only be guilty of gross negligence manslaughter if the jmy is 

satisfied that his conduct fell sufficiently short of what a reasonable man would 

have done placed as the defendant was, and that the conduct should be 

condemned as a crime. 

84. Jt seems to be dear that the situation in which the accused found himself must be taken 

into account when detem1ining liability and this will include a consideration of such 

matters as the experience of the accused and the difficulties under which he was acting 

when he did the act or made the omission of which complaint is made. 

85. Support for the proposition that the situation in which the accused found himself may be 

taken into account when deciding whether the negligence should be judged criminal and, 

for that matter, whether there is a realistic prospect of conviction, is to be found in 

Premice. The accused were doctors. They administered two injections to a patient. 

without checking the labels on the box or the labels on the syringes before doing so. The 

injections had fatal results, The accused were tried in the Crown Court and convicted 

after the judge had given the jury a direction on recklessness (whether the risk would 

have been obvious to a reasonable man). Their convictions were quashed by the Court of 

Appeal and Lord Taylor CJ stated: 

'In effect, iherefore, once the jury found that "lhe defendant gave no thought to the 

possibility of there being any such risk" on !he judge's directions they had no option but 

to convict. ... if the jury had been given the grm;,s negligence test, they could properly 

have taken into account "excuses" or mitigating circumstances in deciding whether the 

high degree of gross negligence had been established. The question .for the jury $/wuld 

have been whether, in the case of each doctor, they were sure that the .failure lo 

ascertain the correct mode of administering the drug and to ensure that only that mode 

was adopted wa~· grossly negligent to the point of criminality having regard to all the 

excuses and mitigating circumstances of the case.' 
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86. Lord Taylor went on to ldentif}' the excuses and mitigating circumstances of the case, 

which included the individual doctors' experience and subject~ve belie[ 

Analysis 

87, Mrs Devine was a frail, elderly women. She suffered from chronic renal failure, caused 

hy a long-standing kid!'ley condition. h was ex.pecled that her renal function \1\>·ou!d 

coni.inue to deteriorate. 

88. hi October !999, prior ao her admission io GWMB, she experienced acute confusion, 

and was diagnosed with nn!lti··tarct dementin, H was also possible that she had a kidney 

infection, or some other type of infection. which aggravated her mental health, although 

none was detected in her urine samples. 

39. On l November, Mrs Devine appeared confused and disorientated. By 11 November, it 

was felt necessnl')' to prescribe un an~ipsychotic drug, Mrs Devine remaim.o:d confused, to 

the point where jt became necessary to refer her back to a psychiatrist On l8 November. 

a recornrnendation w<ls rnw:le !hat she be put on a waiting list for a psychiatric \Vard. By 

this time, her renal function had deteriorated furaher, 

90. On I 8 November, Dr Barton prescribed an analgesic drug in the form of a fentanyl 

patch. The following day, Mrs Devine's condiHcn appeared to have deteriorated huiher, 

and Dr Barton took the view that she was dying. Dr Barton prescribed a further 

antipsychotic dmg. and the administmtion via a sydnge driver of an amalgesic drug with 

a sedative. 

9l. On 21 November, Mrs Devine died. 

Summary qfthe E>.:pen .. ~·' Opinions 

92.. De· Wilcock has observed that the deFciendes in the clinical notes kept hy Dr Barton 

make it difficult to !oHow closely Mrs Devine's pmgress whilst at GWMr-L 
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93. His overall opinion in relation to the care provided by Dr Barton may be summarised as 

follows: 

( 1) She failed to give adequate consideration to the possible reversible causes of 

Mrs Devine's condition; and 

(2) She prescribed excessive doses of fentanyl, chlorpromazine, midazolam and 

diamorphine on 18 and 19 November. 

94. Dr Wilcock concludes that Dr Barton's conduct could be regarded as grossly negligent. 

This conclusion is based on the opinion that there was reasonable doubt that Mrs Devine 

had entered the terminal phase of her lite. In those circumstances, Dr Barton ought to 

have given proper consideration to the possible reversible causes of Mrs Devine's 

condition, in particular, whether she had deteriorated as a consequence of commencing 

the fentanyl patch. Her failure to do so may have been grossly negligent. 

95. On the other hand, if Mrs Devine was in fact in her terminal phase, Dr Wilcock 

concludes that Dr Barton may been seen as a doctor who was allowing her patient to die 

peacefully, albeit by prescribing excessive dosages of analgesic, antipsychotic and 

sedative dmgs. 

96. In his overview of 4 September 2006, Dr Wilcock has stated that it is difficult to judge 

whether Mrs Devine entered the terminal phase naturally, as significant eo-morbidity 

was present. 

97. Dr Black's view is that by 19 November Mrs Devine was terminally m, and that even 

without treatment, it is probable that she would have died on 21 November. Dr Dudley 

agrees that death was inevitable, 

Discussion 

98. ln assessing whether the evidence in this case reveals the commission by Or Barton of 

the offence of gross negligence manslaughter, we have had regard to the following two 

matters: 
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( l) ln the circumstances as they were on !9 November, could a reasonable dinidan 

have concluded, as did Or Barton. that Mrs Devlne had naturally entered ber 

terrnina! phase? and 

{2) Had Mrs Devine in fact naturaHy entered her tern1if:l:a! phase by 19 November? 

99. As to what a reasonable clinician cca~!d have COl~duded, the following nmUers are 

relevant 

( 1) Mrs Devine was a frail, elderly lady; 

(2) She had been diagnosed with t:hronic renal failure; 

(3) H had been decided that, owing to the risks involved, the causes of her condition 

>vvoukl not be treated; 

(4) In the summer of 1999, her rtmal fw:Jcti~:m was deteriorating; 

(S) it was expected that her renal function would continm.~ to deteriorate; 

(6) On 16 November, her renal function deteriorated further; 

(7) From l i Novernber, Mrs Devine 's mental conditkm was ded in1ng, and by i 9 

November, lt was noted that she had shown a marked deterioration; 

{8) In Dr Wilcock's opil~ion, Mrs Devine's death was not typical of a patient dying 

from chronic renal failure. A rapid worsening of her mental state would be more 

Stlggestive of an underlying aggravating factor. such as an infection, a stroke or 

a drug~ 

(9) Dr Wilcock accepts, however, that Mrs Devine may have naturally entered her 

l.ermimd phase; 

{10) From the time of Mrs Devine's admission to the Queen Alexander Hospital tn 

the time of her death, it had been sw;pected that she might have an infection. 

However, no infection was detected in her urine samples; 
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( 11) The notes do not suggest that consideration was given to the possibility that the 

fentanyl patch had led to the worsening of Mrs Devine's mental condition 

between 18 and 19 November; 

( 12) Dr Re id makes some criticisms of Dr Barton. but endorses her general 

approach; 

(13) Dr Black states that Mrs Dcvine had naturally entered the terminal phase. and 

that it is probable she would have died without treatment; 

(14) Dr Dudley also states that it is beyond doubt that Mrs Devine was dying from 

renal failure. 

I 00. Having considered the matters above, in our opinion it could not to be proved to the 

criminal standard that Dr Barton was negligent in coming to the conclusion that Mrs 

Devine had naturally entered her tem1inal phase. 

l 0 I. As to whetl1er Mrs Devine had in fact naturally entered her terminal phase, the following 

matters are relevant 

(1) Dr Barton believed that by 19 November, Mrs Devine had naturally entered her 

terminal phase; 

(2) In Dr Wilcock's opinion, Mrs Devine's death was not typical of a patient dying 

from chronic renal failure. A rapid worsening of her mental stale would be more 

suggestive of an underlying aggravating factor, such as an infection, a stroke or 

a drug; 

(3) However, Dr WHcock accepts that there was a possibility that Mrs Devine had 

naturally entered her terminal phase; 

(4) Dr Black and Or Dudiey state that Mrs Devine was dying naturally, 

1 02. Having considered the matters above, our opinion is that it cannot be proved to the 

criminal standard that Mrs Devine had not naturally entered her terminal phase. Dr 

Wilcock accepts that if Mrs Devine had naturally entered the tem1inal phase of her life, 
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Dr Barton can be seen as a docH)f who (while failing iO keep clear and accurate records), 

acting in good faith, attempted to allow Mrs Devinc a peaceful death, 

!03. When considering the question of criminal responsibility, it is important to keep in mind 

the essenlial criticism of Dr Barton. The essential criticism is dmt she failed io conduct 

an adequate or proper investigation into whether Mrs Devine had in fact entered the 

terminal phase, If this criticism has force. and Mrs Devine had not entered the terminal 

phase, it vvould follow that Dr Barton's subsequent action (that is, the prescription of 

chlorpromazine, diamorphlne and midazolmn) was inappropriate; lhe action was taken in 

ignorance of the true position, in dn::umsiances where that stale of ignorance had been 

induced by negligence. in ~hat case, Dr Barton's negligence would have been a 

substantial cause ofMrs Devine's death. 

!04, However, the essential criticism is difficult to sustain because it is accepted, as a 

reasonable possibility by Dr Wilcock, and as a certainty by Dr Black rmd Dr Dud!ey, that 

Mrs Devine had in fact entered l:he terminal phase. lf this was the case, Dr Barton's 

subsequent action may not have been inappropriate, To put tbis another \vay, if Mrs 

Devine had entered the terminal phase, Dr Barton's f.1ilure to carry out an adequate and 

proper examination becomes a maHer of historical irrelevance for the purpose of th!:: 

offem::e of gross negligence manslaughter, because she would have been treating the 

patie11t in ma appropriate manner (that is, prescribing dmgs for the purpose t)f providing 

palliative care, albeit in excessive doses), 

I 05. This analysis !s of cmdal significance when considering the question of whether or not 

the gross n~gligence alleged caused the death of Mrs Devine. The gross negligence was 

the failure to c:.ury out an adequate or proper examination of whether Mf'..> Dev.ine was ln 

the terminal phase, ·rhe cmJse of death may have been altrib~ltabic simply to 1he tenniml! 

phase of chronic renal tb.ilme. In those circumstances, it follows that causm.k~n cot.!ld not 

be established beyond reasonable doubt 

!06, In the light of what has been set out above, in our opinion the evidence does not reveal 

the commission of the offence ofgmss negligence manslaughter, in particular: 
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( l) Dr Barton 's conclusion that Mrs Devine was dying of chronic renal failure 

cannot properly be characterised as negligent, let alone grossly negligent; and 

(2) Causation could not be established as a matter of law. 

:29 

David Perry QC 

Louis Mably 

17 October 2006 

6 King~s Bench Walk 

London 
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