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OPERATION ROCHESTER 

Re Ruby Lake 

ADVICE 

Introduction 

1. On 21 August !998, Ruby Lake, aged 84, died. 

2. At the time of her death, Mrs Lake was a patient on Dryad Ward at the Gosport War 

Memoria! Hospital ('GWMH'). 

3. The cause of death was given as bronchopneumonia. 

4. During her time on Dryad Ward, Mrs Lake was treated on a day to day basis by Dr Jane 

Barton, a Clinical Assistant in Elderly Medicine. Dr Barton is now aged 57 (date of birth 

L~:~:~:~:~:~~~~:A:~:~:~:~J). 

5. A thorough investigation into the events leading to and surrounding Mrs Lake's death 

has been carried out by the Hampshire Constabulary. 

6. We have been asked to advise on the question of whether the evidence reveals the 

commission of any criminal offence by Dr Barton, and if so, whether there is a realistic 

prospect of conviction. The criminal otTence to be considered is gross negligence 

manslaughter. 
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7. We should say at the outset that rlfier careful consideration of all the materials provided 

to us we have reached the conclusion that the evidence does not reveal the commission 

of the offence of gross negligence manslaughter. 

8. ln reaching this cm~dusion we lwvt, of course, had regard to the Code tor Crown 

Prosecutors. 

lO. Her lwsband had died in 1983, and from that time she lived alone in her house in 

Alverstoke. 

ll. Later on in life, Mrs L:1ke developed a number of serious anedical conditions. Priol· to 

1998, she had suffered from hear!. failure, a heart attack, raised blood pressure, an 

enlargement of the heart, the ~hickening of heart valves .and nn irregular hean beat ln 

addition, she wffercd from renal failure, generalised osteoarthrilis, gout am! leg ukers. it 

wus also thought ftOSsible that she was suffering t!·om CREST syndrome, a generally 

progressive disease which can lead to death fmm gastroNiotestinal, c.urdl.uc, kidney ~H

pu!nwn.ary problem::;. Mrs Lake was mobile, however, and could walk for about one 

hundred yards beft1re having to stop. 

12" On 5 August 1998, Mrs Lnke suffered a fall nt her home. She was taken ao the Royal 

Naval Hospital in Haslur, Gosport ('Has!ur'), where exaaninatima revealed that she had 

fractured the neck of her left femur. Mrs Lake was admitted to Haslar, where sh(? 

received treatment ~~)i' the next two weeks. 

13. Given her obviou:1< frailty and numerous medical problems, Mrs Lake had a difficult 

post-operative period ut Haslar. She had episodes of confuslon and was agitated at night 

She dev·eloped a chest infection, mad her heart beat was mised and irregular. She did, 

however, show significant signs of improvement 

14. On 14 Aug~:1st, Mr~ Lake wns assessed by Dr Althea Lord, a Cunsul!anl Gerialdciun. Or 

Lord noted; 'it is d{!jicu!t !o know how much she will improw: hut 1'!1 take her fo an NHS 
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continuing care bed at GWMH next week.' She went on to note that Mrs Lake was: 

'Frail and quite unwell at present.' 

15. On 18 August, the medical notes record that Mrs Lake was well and awaiting transfer to 

GWMH. She was transferred later that day. 

Gosport War Memorinll-lospital 

Overview 

16. GWMH is a 113 bed community hospital managed by the fareham and Gosport Primary 

Care Trust Between 1994 and 2002 it was part of the Portsmouth Health Care NHS 

Trust. The hospital is designed to provide continuing care for long stay elderly patients. 

Jt is operated on a day lo day basis by nursing and support staff. Clinical expertise is 

provided by visiting General Practitioners, Clinical Assistants and Consultants. Elderly 

patients are usually admitted to GWMH by way of referral from local hospitals or 

general practitioners for palliative, rehabilitative or respite care. 

Dryad Ward 

17. Mrs Lake was transferred to Dryad Ward, underthe care ofDr Lord. 

!8. The doctor who saw Mrs Lake on a day to day basis was Dr Barton, Dr Barton was a 

General Practitioner at the Forton Medical Centre in Gosport. She worked at GWMH on 

a part time basis as a visiting Clinical Assistant. 

19. The details of Mr Lake's treatment were recorded in various sets of notes. These notes 

included the medical notes, the nursing notes and the drug chart However, the medical 

notes only contain two entries. The first records her transfer on 18 August, and the 

second records her death on 21 August. 

20. The entry in the medical records recording her transfer on 18 August was made by Dr 

Barton. The entry reads: 

'Tran!.fer to Dryad Ward continuing care. History of presenting complaint: fractured 

lefi neck of femur 5111 August !998. Past medical history: angina and congestive cardiac 
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.fiu1ure,. Cathertetised, tran.yfe;w with lwo, needs some holp with acth~ilies of daily living. 

Bartel score ~f 6. Get to know. Gentle rehabilitation. l am happy for nursing staff to 

cmtfirm de;-ath.' 

21. The nursing notes stated that Mrs Lake had settled in well and slept from i 0 p.m. lo 

midnight. However, when she woke up she \vas very anx.ious and at i.lmes conflmed. 

Ora morph Smg was givers m l2. 15 ~un., hut with little effect. 

22. On 19 August, Mrs Lake became breathless. The nursing nojes, ~n an entry timed at 

ll.50 a. m .• record that she had comphu'ned of chest pa:in imd was grey around the month. 

Oramorph l0mg15m! was given, but her pain was only relieved for a short time. Mrs 

Lake was still very anxious. A syringe driver was commenced at 4 p.m. containing 

diamorphine 20mg and midawlam 20mg. Mrs Lake had a comfortable night 

On 20 August, according lo the nursing notes Mrs Lake was very 'bubbly'. meaning that 

there was a build up of bodily secretions in the throat or top part of her lungs. At 9. t 5 

a.m., hyoscine 400mkmgrnm was added to ~he syringe dr:iver. At 12.! 5 p.m., it was 

noted ilmt Mrs Lake's condition had deleriomted overnight At 450 p.m., the doses in 

the syringe driver were i!'!cn:msed to diamorphine 40mg, midazoiam 40mg and hyoscine 

800mkrog.ram. 

24, On ~he ni~~.M of 20 Augu:s~, Mrs Lake continued to deteriorate. A~ 7.35 a. m, on 2! 

A~agust, the doses in the syringe driver were increased to dimrwrph!ne 60mg, midazolam 

60mg and hyoscine 800 micrognun. 

25. Mrs Lake's death was confirmed a~ 6.25 p.an. cm 21 Augw;t 

27. Humpshire police first investigated the deaths of elderly patients at GWMH in l998. 

This followed the death of Gladys Rkhards. Mrs Richurds died at GWM H on 2l April 

l99~t Her daughters made a complaim to the police regarding the treatment she hud 

received. The police investigated U1e maHer twice, and submitaed files to the Crown 

Prosecution Service ('CPS'}, In August 2001. the CPS advised du~t there was 
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insufficient evidence to provide a realistic prospect of conviction in respect of any 

individual involved in the care of Mrs Richards. 

28. Local media coverage of the case prompted relatives of other patients who had died at 

GWMH to complain to the police. These complaints were investigated, but no files were 

submitted to the CPS. 

29. On 22 October 2001. the Commission for Health Improvement launched an investigation 

into the management, provision and quality of health care in GWMH. The 

Commission's report was published in May 2002, and set out a number of factors which 

contributed to a failure to ensure good quality patient care. 

30. Following publication of this report, the Chief Medical Officer, Sir Liam Donaldson, 

commissioned Professor Richard Baker to conduct a statistical analysis of mortality rates 

atGWMH. 

31. On 16 September 2002, Anita Tubbritt, a nurse at GWMH, handed over to the hospital a 

bundle of documents which minuted the concerns nursing staff had had in 1991 and 

1992 regarding. amongst other matters, increased mortality rates in elderly patients and 

the prescription of diamorphine by Dr Barton. The documents were made available to 

the police. 

32.. As a result of this disclosure, Hampshire police decided to conduct a further inquiry. 

33. A total of ninety cases were reviewed by the police. These included the death of Mrs 

Lake. A team of medical experts led by Professor Robert Forrest was appointed to 

conduct the review. The team was not asked draft a report on each case, but to categorise 

the care provided as optimal, sub-optimal or negligent. Approximately sixty cases were 

categorised as sub-optimal, and were referred to the General Medical Council. A further 

fourteen cases, including the present case, were categorised as negligent. 

34. The cases categorised as negligent are now the subject of an on~going review by Dr 

Andrew Wilcock, an expert in palliative medicine and medical oncology. and Dr Robert 

Black, an expert in geriatric medicine. 
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35. Dr Wi!cock and Dr Black have each prepared a report commeming on the lreal.l'J1j,."'lt 

given to Mrs Lake at GWMH. Dr Wllcock has also prepared a supplementary rtport, 

commenting •;)11 a number of mutters raised by Dr Bm1on in her police interview" 

36. As pa~t of the polke investigation into the fi.'1urteen cases which had been reviewed ~~nd 

categorised as negligent, Dr Bmton was i!1tervi:ewed under caution in relation tn the 

death ofMrs Lake. The interview took place on l4 July 2005. Dr Bartoo was represen~ed 

by a solicitor, !an Barker. 

37" At the beginning of the interview, Dr Burton read out a prepared statement The 

statement may be summarised as follovvs: 

(l) By l998. ~he demands on Dr Barton 's time at GWMH were considerable, and 

were such lhnt had she spent t\me rrmking more detailed notes in relation to her 

clinical assessments, she risked potentially neglecting other patients [p.6]; 

(2) Although her note on transfer referred ao •gentle relwhihtation\ Or Barton was 

aware that Mrs Lake wns frnH and unwell, as previously no~ed by Dr Lord. She 

was conscious that Mrs lake might not recover, and therefore she noted Hmt she 

wras happy for nursing staff to confirm death [p.l2]; 

(3) Dr Barlon prescribed ommorph for pain relief. She was concerned that Ma-s 

Lake might very well reqtlire pairs rdief in view of her recenl fradure <1Hd h~r 

ulcers [p. D]; 

(4) Oramorph was appropriate in view of Mrs Lake•s history of congestive ;~ardlac 

failure, although in the event it had !ink effect, nnd she remained anxious and 

confused [pp.D~ I 4J; 

(5) Although no specific entry \Vas made in the liciedicai notes, Dr Barlon would 

hnve reviewed Mrs Lake on the moming of l9 August Dr Barton would have 

been concerned tluat Mrs Lake's condition had deterim<~ted overnight, and 

believed that she might be likely to die shortly, [n these dn:::umslances, Dr 

Barton was anxious that Mrs tnke should have appropriate reiieffmm her pain 
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and distress. Therefore she prescribed rliamorphine 20-200mg, mirlazolam 20-

80mg and hyoscine 200-800 microgram, ao be administered via a syringe driver. 

lt was Dr Barton's intention that these medications should be started at the 

bottom end of the dose range, and increased if necessary (pp.l4-15]; 

(6) The oramorph administered at 11.50 a.m. on 19 August was not successful in 

relieving Mrs Lake's pain over any prolonged period, and therefore the syringe 

driver was commenced at 4 p.m. [pp. 15-16]; 

(7) Dr Barton does not know whether she was informed at the time that the syringe 

driver was being commenced, or of the precise doses of diamorphine and 

anidazolam being administered. However, she considers that in the 

circumstances the doses were entirely appropriate [p. 16); 

(8) Mrs Lake continued to deteriorate. and the doses administered via the syringe 

driver were increased. lt is possible that Dr Barton was not informed of the 

increases at the time. In any event, she would have been informed very shortly 

afterwards and would have been content that the increases were appropriate 

[pp.l6- 1 7]; 

(9) The diamorphine, midnzolnm and hyoscine were prescribed and administered 

with the sole intention of relieving Mrs Lake's pain, anxiety and distress. At no 

time was any medication provided with the intention of hastening her demise 

(pp.l7-l8]. 

The Rcrmrt of Dr Wilcock 

38. Dr Wilcock is a Reader in Palliative Medicine and Medical Oncology at the University 

of Nottingham and an Honor.ary Consultant Physician of the Nottingham City Hospital 

NHS Trust. 

39. Dr Wilcock has reviewed the care given to Mrs Lake at GWMH, and prepared a report 

dated I 0 July 2005. 

40. Dr Wilcock's opinion is that the medical care provided to Mrs Lake was sub-optimal 

[p.25]. His conclusions may be summarised as follows: 
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( l) The notes relating to the care provided to Mrs Lake on Dryad Ward are wholly 

inadequate, There is no record which indicates that she was properly assessed, 

and there is no justification for the prescription and administration of ~he 

diaanorphine, midazolam and hyoscine [p.26]~ 

The lack of documentation makes h impossible to provide u firm opinion m; 1o 

the cause of Mrs take's chest pain, bul it is possible that she was suiTcring from 

a chest intec!jon, mther than a hemt complaint !p.28l; 

(3) None of the common causes of chest pain lo which Mrs Lake was m risk 

justified the commencement of a syringe driver con!.aining diarnorphine and 

midazoiam [p30]; 

(4) In any event, the wide dose range of diamorphine which was prescribed was 

likely to have far exceeded Mrs Lake's needs, A starting dose of !Omg, mther 

than the 20mg actually administered, would have been appropria!.e. Owing to 

the hick of adequate notes, it is impossible to say whether the increases in the 

doses were appropriate [pp.29, 3l ]; 

(5) The stmting dose of mida:wlam was conshnent wtth the recommended level 

(p.29J; 

(6) Although Mrs Lake was an old and frail lady with significant medica! problems, 

she had been generally progressing mthcr than dctcriomting at the time of her 

tn:msfer to Dryad Ward. The lack of documentation makes it difficult w 
understand why she deteriorated rapidly [p32]; 

(7) lt is possible Umt Mrs Lake had naturally entered the lennina! phase of her life, 

However, it is also possible that her physical state had deterioro.ued in a 

temporary or reversible way and that with appropriale medical care she would 

have recovered [p.32], 

4 l. Dr Wikock concludes as fctllows [pp33-34): 

'!fit were that Mrs Lalw had naturally entered the terminal phase of her life, at best, Dr 

Barton could bo .reon m a doctor who, whilsl .. fid/ing lo kr/ep dear, accurate, and 
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contemporaneous patient records had been attempting to allow Airs Lake a peaceful 

death, albeit with what appears to be an inappropriate use of medication due io a lack of 

sufficient Jmowledge ... Howe~ter, in my opinion, given the lack of medical and nursing 

records to the contrary, reasonable doubt exists that Mrs Lake had definitely entered her 

Jerminal stage. Given this doubt, at worst, Dr BarJm1 could be seen as a doctor who 

breached the duty of care she owed to Mrs Lake by failing to provide treatment with a 

reasonable amount of skill and care. This was to a degree that disregarded the safety of 

Mrs Lake by failing Jo adequately assess her physical :;tale at the lime of her transfer 

and when she complained of chest pain, failing to take suitable and prompt action when 

necessary and if her physical stale had deleriorated in a temporary or reversible way 

exposing her to the inappropriate use of diamorplline and midazo!am in doses that could 

have contributed more than minimally, negligibly or Jrivially to her death As a resu!J Dr 

Bartanleaves Ju:rseff open to the accusation afgros.\' negligence.' 

42. Dr Wi!cock has also prepared a drntt overview, dated 4 September 2006, in relation to 

Operation Roches:ter as a whole. Jn this overview. Dr Wilcock states that it is 'difficult la 

judge' whether Mrs Lake had entered a 'natural' irreversible tenninal decline (prior to 

the relevant acts or omissions on the part of Dr Barton), as there was 'significant 

morbidizv present', Dr Wilcock has added the following note of caution to his opinion: 

·Note: prognosis is difficult to accurately judge and it is best to consider the above an 

indication, in my opinion, of which end of a .~pectrum a patient would lie rather than a 

more definite classification.' 

The Report of Dr Black 

43. Dr Black is a Consultant Physician in Geriatric Medicine at Queen Mary's Hospital in 

Kent, and an Associate Member of the Genera! Medica! Council. 

44. Dr Black has reviewed the care provided to Mrs Lake, and prepared .a report dated 29 

August 2005. His conclusions may be summarised as follows; 

( l) lt is difficult to assess Mrs Lake's progress at GWMH. and the appropriateness 

of the care provided, owing to the lack of adequate medical notes [p. 1, 

para.6.9J; 
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(2) Mrs Lake was an 84 year old lady with a llUmbcr of chronic disea5<.~S [p. n; 

(3) There is always a sigrdfkant mortality and morbidity rate in old people 

following the fracture of the neck of the femur. particularly in ahose who have 

previous cardiac and other chronic diseases [pam.6.4J; 

(4) The chest pain that was noted at 1 L50 a.m. on 19 August could have been u 

heart attack, a pulmonary embolus. an episode of angina or some other non

specific chest pain [purn.6. 1 I]; 

(5) At the time of this episode, if Mrs Lake was seriously distressed, the 

prescription and administration of ommorph I Omg v.·ould have been appropriate 

[pum.6.ll ]; 

(6) Diamorphine is commonly used to relieve pain in c~es invohdng cardiac 

disease [paru.6. l4]; 

(7) As the administration of the oramorph had not been successf~ei in relieving Mrs 

Lake's pain, it was probably reasonable to have started with a dose <:lf 

diamorphine 20mg in the syringe driver at 4 p.ar~o on 19 A~Jgust fpara,6.l4J; 

(8) The original dose of dimuorphine appe:~red to be for contimJed chest pain. lt is 

unusual to use continuous diamorphine for chest pain wialwut making a specific 

d\agnos;s. Mrs Lake may have been in crm.Hogenic shock. and in such 

circmnstances it would have beeH reasonable to use diamorphlnc in the syringe 

driver, together \'l'ith mldazolam and hyoscine. However, whether this w·zt~ in 

fact the case cannot be determined, ow·ing to the lack of adequate 

documentation [pam.6.l5]; 

(9) The starting dose of midazolmn 20mg was within ~he appiic<lble guidelines, 

although many doctors believe that a lower dose is more appropriate in the cas(~ 

of elderly patients [para.6. 15]; 

(10) H 1s impos~ible to determine the cause of death from the medical notes, and a 

coroner's post mor!em ought to have been conducted {paraJ). 16!. 

45. Dr Black concludes as ft,Jlows [pam.7.2J: 
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'In n~y opinion the combination of a lack of a documented clinical examination, the lack 

of prr:.~·cription of appropriate oral analgesia on admission to Gosporl, the decision to 

start a syringe driver without documentation of a clinical diagnosis or the reason for iJ 

in the medical notes, together represent a negligent standard of medical care. 

Wiilwut a proven diagnosis, it is possible that Jhe combination of Diamorphine and 

Mldazo!um together with the Hyo:;·clne in a ~yrlnge driver contributed In part w A1rs 

Lake's death However, l am unable to satisjj• n~y:;elf to the standard of beyond 

reasonable doubt that it made more than a minimal contribution.' 

Witness Statements 

46. The syringe driver was commenced by Sandra Hallman. a staff nurse on Dryad Ward. 

She states that where the administration of drugs via a syringe driver had been 

prescribed, a senior nurse could st~u1 the syringe driver without having to refer the matter 

back to the prescribing doctor. She states that in Mrs Lake's case, it seems likely that she 

sought Dr Barton's authority prior to commencing the syringe driver, because she felt 

uneasy about initiating the procedure. 

47. The position of Mrs Lake's relatives may be summarised by reference to the comments 

made by Diane Mussel!, her daughter: 

'1 finmd lhe hospital staff lo he helpful with regard to allowing us la stay, they seemed 

quile caring but I don'! recall talking to anyone in any greal delail about mum's 

condition. By the Thursday we were all aware that mum was very ill and we didn 'i 

e::;:pect her to last that much longer.' 

The Legal Framework 

48. The ingredients of the offence of gross negligence manslaughter are set out in R. v. 

Adoma!w [ 1995] 1 A.C. 171. The Crown must establish: 

0) That there was a duty of care owed by the accused to the deceased; 
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(2) Thaa there was a breach of that duty by the accused; 

(3) That t.he breach resulted in de;~ah (causation); 

en That the breach is to be chamcterlsed as gross negligence and therefore a Crl1n~. 

49. in determining whei.her there has been a breach of the duty the ordinary dvi! haw :;lf 

negligence applies. The test is objective. it is alae failure of the accused to reach t!w: 

standard ofthe reasonable man placed ira lhe position of the accused. 

50. An accused is not negligent if he ac!s in accordance with a practice accepted at lh;;; dm'~ 

as proper by a responsible body of professional opinion skil!ed in the partkular activity 

in question, even though there is a body of competent professional oplnion which might 

adopt a different technique. (The 'Bolam test', .:after Bolam ~~. Frier_u Hospital 

1\tfmwgemem CommiNee [1957] ! W.L.R. 582 at 587,) 

51. The breach of ducy may arise by reason of an act or an omission. 

52. If lhere has been a breach it is essential to show tbat the breach was a cause of the death, 

!t Is to be nmed that the breach need not be the sole cause of death or even the main 

cause tif death. Jt is ~t1fficient for it !o be are operating cause, that is, something which is 

not de minimi~'i. 

53. ln ~1.drm.uJ.k.a. Lord Mackay of Clashfem LC, describing the test for gross negllgerace, 

stated: 

' ... the otdinary principle•$ oftl~e law o_fm;g}(~ence apply Jo ascertain whellwr or not the 

&hifi.mdmu has been in breach of a duty of care towards the victim who has died lf,mch a 

breach of du~F is es!ahlished the next que,'ithm is whether the brlJach of duty caused the 

death ~t.r tho victim. {f sa, the jury must go an to consid<N' whetlu~r !lwi broach of du~r 

should be ca!egorised as gross negligence and dwnifore as a crime. Thf.~ wi!l depend on 

the seriowmess of!lw breach of duty commilfed by !he defendant iu all the circumslances 

in which the defendant was placed when it occurred The jury will hm•e to consider 

wiwthet the ex/en! ta which tlu~ dejimdam 's conduct d{!parted.fiy;m the proper standard 

ofr.x.m~ incumbent upon him, involving as it must have dmw a risk of death to the patient, 

was such that it should he judged criminal.' 
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54. The test was affirmed by the Court of Appeal in R. v. A_rnit Misrq,_.&_r.,__B.gjfJ...?.£ 

Srivastova [2004] E.W.C.A. Crim. 2375: 

• In our juc~gment the law is dear. The ingredients of the offence have been clearly 

defined in Adomako ... The hypothetical citizen, seeking to knou' his position, would be 

advised that, assuming he owed a duty of care to the deceased which he had negllgemly 

broken, and that death re.sulled, he would be liable to conviction for manslaughter, if. on 

lhe available evidence, the jury was saJisfied that his negligence was gross. A doctor 

would be told that grossly negligent treatment of a patient which exposed him or her to 

the risk of death, and caused it, would constitute manslaughler.' 

55. In Adomako, Lord Mackay went on to say: 

'Tlze essence of the matter which is supremely a }w:v question is whether, having regard 

to the risk of death involved, the conduct of the defendant was so bad in all the 

circumstances as !o amount in their judgmem to a criminal acl or omission. • 

56. The conviction for gross negligence manslaughter was confirmed in the case of 

Adomako. The evidence revealed that the appellant had failed for eleven minutes or so to 

identify the cause of the patient's respiratory difficulty as a dislodged endothroceal tube. 

Other means of restoring the supply of oxygen were frantically tried hut the simple and 

obvious procedure of re-attaching the tube was not performed, something that, according 

to expert evidence, would have been done by a competent anaesthetist within thirty 

seconds of observing the patient's difficulty. The expert evidence called on behalf on the 

prosecution was to the effect that the standard of care was 'abysmal' and 'a gross 

dereliction of care'. 

57. Thus for the purposes of liability the test is objective. The Adomako test does however 

require the jury to decide that the conduct of the accused was so bad that it ought to be 

stigmatised as a crime • in all the circumstances in which the defendant was placed when 

the breach of duty accurrecf. This enables account to be taken of all the circumstances 

and their likely effect on the actions of a reasonable man. 

58. Unlike states of mind such as recklessness and intention, negligence does not presuppose 

any particular state of mind on the part of the accused. lt is a standard that reflects fault 

on his part The main feature distinguishing negligence from intention and recklessness 

{as it is commonly understood) is that there is no requirement that the accused should 
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foresee the risk that i.he actus reus might occur. Negligence Involves an objective 

assessment of an objectively recognisable risk Evidence as to the accused's state of 

mind is not a pre~reqtdsite of a conviction {see Aaomev General's Rekrence {No. 2 o{ 

1999) [2000] 2 Cr.App.R" 207, CA). 

59, !n R v. Pn:mice p 994] Q,B. 302 the Court of Appeal, wltho~1t purporting to give an 

exhaustive definition, considered that proof of any oflhe fi.)!lmving states of mind may 

properly lead a jury to rnake a finding of gross negligence; 

( l) Indifference loan obvious risk of death; 

(2) Actual foresight of the risk of death coupled with an intention nevertheless to 

run it; 

(3) An appreciation of the risk of death coupled with an intention to avoid it but 

also coupled with such a high degree of negligence ln the attempted avoidance 

as the jury consider just.ifies corrvic~ion;. 

( 4) Inattention or failure to advert to a sedmss risk of death which goes beyond 

mere inadvertence in respect of an obvious and important matter which the 

defendant's duty demanded he should address. 

60. The eftect ofthe above authorities may be summarised as follows: 

(I) The slurting point of ~:my c.onsidemllon of gross negligence manslaughter is the 

decision of the House of Lords in Adomalw; 

(2) Tile essence of the matter which is supremely a jmy question is whether, having 

regard to the risk of death involved, the conduct of the accused was so bad in aH 

the circumstances as to amount in their judgment to a crimina! act or omission; 

(3) Although there may be cases where the defendanfs: state of nsind is relevant to 

the jury's consideration when assessing the grossness and criminalil.y of his 

conduct, evidence of state of mind is no~ a pre-requisite to a conviction for 

manslaughter by gross negligence; 
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(4) A defendant who is reckless, in the ordinary sense of the word, may well be 

more readily found to be grossly negligent to a criminal degree; 

(5) Failure to advert to a serious risk going beyond mere inadvertence in respect of 

an obvious and important matter which the accused's duty demanded he should 

address is one possible route to liability; 

(6) The accused can only be guilty of gross negligence manslaughter if the jury is 

satisfied that his conduct fell sufficiently short of what a reasonable man would 

have done placed as the defendant \Vas, and that the conduct should be 

condemned as a crime. 

61. lt seems to be clear that the situation in which the accused found himself must be taken 

into account when detennining liability and this will include a consideration of such 

matters as the experience of the accused and the difficulties under which he was acting 

when he did the act or made the omission of which complaint is made. 

62. Support for the proposition that the situation in which the accused found himself may be 

taken into account when deciding whether the negligence should be judged criminal and, 

for that matter, whether there is a realistic prospect of conviction, is to be found in 

Prenlice. The accused were doctors, They administered two injections to a patient, 

without checking the labels on the box or the labels on the syringes before doing so. The 

injections had fatal results. The accused were tried in the Crown Court and convicted 

after the judge had given the jury a direction on recklessness (whether the risk would 

have been obvious to a reasonable man). Their convictions were quashed by the Court of 

Appeal and Lord Taylor CJ stated: 

'In ejfecl, therefore, once the jwy found that "the defendant gave no thought to the 

possibility of there being any such risk" on the judge :o: directions they had no option but 

to convict. . .. If the jury had been given the gross negligence lest, they could properly 

have Jaken into account "excuses" or mitigating circumstances in deciding whether the 

high degree of gross negligence had been esJablished. l11e question for the jury should 

have been whether, in Jhe case of each doctor, they were sure that the failure to 

ascerlain the correcJ mode of admini.\'lering the drug and to ensure that only that mode 

was adopted was grossly negligent to the point of criminality· having regard to all the 

excuses and mitigating circumstances of the case.' 

15 



DPR100011-0016 

63. Lord Taylor went oo to identify the excuses and mitigating circumstances of 1he case, 

which included the individual doctor's experience and subjective belief, 

Overview 

64. Mrs Lake was trnm;ferred to Dryad Ward on l8 August 199~-L The purpose of the 

m.msfer was to provide what was described as gentle rehnbilitnHon, although it was 

recognised by Dr Lord that Mrs Lake was unwell, and that it was uncertain whether 

t.here wcmld be any significant ianprovement 

65" During Mrs Lake's time on the ward, Dr Barton prescribed a number of dmgs, 

Ommorph was administered on 18 and 19 August, but il was not successful in reducing 

Mrs Lake's pain or distress for any length of time. At 4 p.m. on 19 August, a syringe 

driver containing diamorphine and mldazolam was commenced. Over the next two days, 

~he doses in the syringe driver were increased, and a sedative, hyoscine. was added, 

66, Ora 21 August, Mrs Lake died, 

Summm:y of the ExperM' Opinions 

67. The lack of medical notes made by Dr Barton hns severely hampered Uw ability of the 

experts: in this case to assess Mrs Lake's progress on Dryad Ward, and come to firm 

conclusions as to whether the care provided was appropriate, The failure of Dr Barton to 

make adequate notes \:Vas plainly negligent 

68. Nevertheless, having regard to all the circumstances of Mrs Lake's case, the experts 

have formed the tbilowing essential conclusions: 

( l) Dr Wilcock states the administration of diamorphh1e via a syringe driver does 

not appear to have been an appropriate treatment, and that in any even~, the 

starting dose should have been 1 Omg, rather than 20mg, H is possible that Mrs 

Lake may have naturally entered her terminal phase. There is reasonable doubt 

that this \Vas in fact the case, but owing ~o the presence of eo-morbidity, it is 

difficult io judge, lf Mrs Lake had not naturally entered ~he terminal phase, Dr 
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Barton may have exposed her to excessive and inappropriate doses of 

diamorphioe and midazolam, which may have contributed to her death in more 

than a trivial way. In that regard, Dr Barton leaves herself open to the 

accusation of gross negligence. 

(2) Dr Black states that the commencement of the syringe driver with diamorphine 

20mg was probably reasonable. lt is possible that the diumorphine and 

midazo!am contributed in part to Mrs Lake's death, although it could not be 

proved to the criminal standard that it would have made more than a minimal 

contribution. 

Discussion 

69. In assessing whether the evidence in this case reveals the commission by Or Barton of 

the offence of gross negligence manslaughter, we have had regard to the following 

matters: 

( 1) Whether Dr Barton breached her duty of care; 

(2) Whether Dr Barton's acts or omissions caused death; 

(3) Whether any breach of duty on the part of Dr Barton may properly be 

characterised as grossly negligent. 

70. Whilst Or Barton was plainly negligent in failing to make adequate medical notes, this 

failure was not a cause of death. Similarly, whilst Dr Barton may have been negligent in 

failing lo conduct an adequate assessment of Mrs Lake's condition, it could not be said 

that this failure alone caused death. 

71. In considering the issue of Dr Barton's negligence, the essential question is whether sbe 

breached her duty in causing the particular doses of diamorphine to be administered to 

Mrs Lake. There is some evidence that Dr Barton was negligent in this regard (that is, 

the evidence of Or Wilcock). However. Dr Black states that it was probably reasonable 

for diamorphine 20mg to have been administered via the syringe driver. Furthemlore, Dr 

Wilcock and Dr Black are unable to say whether or not Dr Barton was negligent in 

increasing the doses. Having regard to these matters, whilst there is some evidence that 

17 
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Dr Barton breached her duty ofcare in causing the diamorphine to be administered vkl 

lhe syringe driver, it would be difficult 10 prove tflfs to the criminal standard. 

72, There is some evidence that the drugs prescribed by Dr Barton shortened Mrs Lake's 

life. However, Dr WHcock states that she may have naturally entered the terminal phare, 

and Dr Black states that it could not be proved to lhe c1·iminal standard that the drugs 

made more than a minimal contributed to death. [n our view, therefore, it is unlikely that 

causatkm could be established in this case, 

7.3. Further, in our opinion, it is unlikely that Dr Barton's conduct, if it was found to be 

negligent, would be characterised as grossly negligent ln coming to this view we ht~ve 

had regard to the following matters: 

( l) Mrs Lake was an elderly, thli! lady, who may have been dying naturally; 

{2) On any view·, in prescribing the dimnorphine Dr Barton was attempting to 

relieve Mrs Lake's pain and dis!.ress; 

(3) The care provided by Dr Burtrm allowed Mrs Lake, who may have been dying 

naturally, lo die peacefully; 

(4) u· the drugs prescribed by Dr Barton did shorten lite, it could not be said !hat 

they made more than a minimal conl.ribution. 

74. In lhe light of what has been set out above, in our opinion the evidence does not n:vc~l 

the commission of the offe11ce of gross negligence manslaughter. 

75, We would be happy to discuss this case in conference and consider the impact of any 

fmiher evidence on our conclusions. 
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